
 
 
 

State Statute 
(Affirmative 
Defense) 

Silent Statute Marriage 
Explicitly Barred 
as a Defense 

Spousal Rape as 
Separate Crime 

Qualified 
Marital Rape 
Exemption 

Other Notes (i.e. 
extends 
exemption to 
unmarried 
couples) 

Alabama       
Alaska Alaska Stat. § 

11.41.432 
  AS 11.41.410 and AS 

11.41.420 (Sexual 
assault in 1st and 2nd 
degree respectively) 
 

  Marriage permitted as 
defense for §13-1404 
and §13-1405 

Arizona   §13-1406 
 

   

Arkansas Ark. Code Ann. §5-
14-124, §5-14-125, 
§5-14-126, §5-14-127 

( )    *differs from 
Aequitas 

California    Cal. Penal Code §262, 
§261.6 

Rape must be 
accomplished by use 
of force, by using  
controlled substance 
to prevent victim from 
resisting, or when 
person was 
unconscious 

 

Colorado   Colo. Rev. Stat. Ann. 
§18.3-409 

   

Connecticut    Conn. Gen. Stat. Ann. 
§53a-70b 

 Spouse or cohabitator 

Delaware       
District of Columbia   D.C. Code §22-3019    

Florida       
Georgia Ga. Code Ann. §16-6-

1 
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Hawaii      
Idaho    Idaho Code Ann. §18-

6107 
  

Illinois       
Indiana       
Iowa   Iowa Code Ann. 

§709.4 
  Spouse or cohabiting 

partner 
Kansas      K.S.A. §21-3517 

(permitting marriage 
as defense against 
sexual battery) 
repealed in 2010 

Kentucky       
Louisiana      Statute became silent in 

2011 
 

Maine  ( )    17-A M.R.S.A. § 253 
includes multiple 
marital exemptions 
for Gross Sexual 
Assualt, which is 
defined as “engaging 
in a sexual act with 
another person who is 
not the actor’s 
spouse”

Maryland    Md. Code Anm., 
Crim Law §3-318 

(Within the separate 
spousal rape statute): 
Requires separation at 
the time of offense 
(via written separation 
agreement) or 
use/threat of force, 
and has a 3 month 
reporting requirement 

STILL GOOD LAW 

Massachusetts       
Michigan    Mich. Comp. Laws 

Ann. §750.5201 
 Limit: “A person may 

not be charged or 
convicted solely 



because his or her 
legal spouse is under 
the age of 16, 
mentally incapable or 
mentally 
incapacitated” 

Minnesota     Minn. Stat. Ann. 
§609.349 Voluntary 
Relationships 
(limit: no marital 
defense if parties are 
living separately  or in 
the process of 
obtaining divorce at 
time of offense) 

 

Mississippi Miss. Code. Ann. 
§97-3-99  
(Limit: the legal 
spouse of the 
alleged victim may be 
found guilty of sexual 
battery if the legal 
spouse engaged in 
forcible sexual 
penetration without 
the consent of the 
alleged victim.” 

     

Missouri Mo. Ann. Stat. 
§566.023 (Marriage 
as defense to statutory 
rape, statutory 
sodomy, child 
molestation, and 
sexual misconduct) 

( )     

Montana       
Nebraska       
Nevada   Nev. Rev. Stat. Ann. 

§200.373: 
“It is no defense to a 
charge of sexual 

   



assault that the 
perpetrator was, at the 
time of the assault, 
married to the victim, 
if the assault was 
committed by force or 
by the threat of 
force.” 

New Hampshire   N.H. Rev. Stat. Ann. 
§632-a:5 

   

New Jersey N.J. Stat. Ann. 
§2c:14-5 

     

New Mexico       
New York       
North Carolina   N.C. Gen. Stat. §14-

27.8 
   

North Dakota       
Ohio   Ohio Rev. Code Ann. 

§2907.02 
 

   

Oklahoma Okla. Stat. Ann. Tit. 
21, §1111(B) 

     

Oregon       
Pennsylvania       
Rhode Island       
South Carolina    S.C. Code Ann. §16-

3-615 – must be 
reported within 30 
days, perpetrator must 
use or threaten to use 
force, couple has to be 
living together; 
Punishment limited to 
ten years. Offense not 
applicable to a 
purported marriage 
entered into by a male 
under the age of 
sixteen or a female 

  



under the age of 
fourteen 

South Dakota       
Tennessee       
Texas       
Utah Utah Code Ann. §76-

5-402 
     

Vermont       
Virginia     Va. Code Ann. §18.2-

61 – “…all or part of 
any sentence imposed 
for a violation under 
this section against a 
spouse may be 
suspended upon the 
defendant’s 
completion of 
counseling or 
therapy..”; sentence 
may also be limited to 
probation 
 
VA. CODE ANN. § 
18.2-67.1 (Forcible 
Sodomy) – requires 
use or threat of force, 
sentence can be 
suspended upon 
defendant’s 
completion of therapy 

 

Washington Wash. Rev. Code 
Ann. §9a.44.060  

    Still good law 
 
“Married” means one 
who is legally married 
to another, but does 
not include a person 
who is 
living separate and 
apart from his or her 
spouse and who has 



filed in an appropriate 
court for legal 

 

separation or for 
dissolution of his or 
her marriage. 

West Virginia       
Wisconsin   Wis. Stat. Ann. 

§940.225 
   

Wyoming       


