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Chapter 1

Why Empirical Data Must Inform
Practice*

§1:1 Introduction

$1:2 — The public’s understanding of these issues

§1:3 —-The legal community’s understanding of these issues

§1.4 — Differences between men’s and women’s understanding of
these issues

§1:5 - Attitudes toward women of color

§1:6 — Statistics on violence against women

§1:7 Myths about rape

§L1:8 — Committed mostly by strangers

§1.9 - Penile/vaginal penetration

§1:10 -— Physical resistance

§1:11 ~— Lack of serious physical injury equals absence of crime

§1:12 — Lack of serious physical injury equals lack of injury

§ 1:13 — Reporting to police

§1:14 —— Ignorance of what is legally rape

§1:15 — — Fear of retaliation

§1:16 —— Fear of being disbelieved or blamed

§1:17 — ~Fear of logs of privacy

§1:18 — — Denial/suppression

§1:19 -— — Psychogenic amnesia

§ 1:20 ——— Fear of the criminal justice system

§ 1:21 — Rape by nonstrangers

§ 1:22 — Marital rape

§ 1:23 - Consequence to victim after initial shock

§1:24 - Victim’s demeanor at trial

§ 1:25 - Rapist profiles

§1:26 — — Violence in rapists

§1:27 - — Mental state of rapist

§1:28 — — Rapists’ sexual activity

§1:29 —— Childhood sexual abuse and rapists

§1:30 —-— Aleohol and rapists

§1:31 — Role of sex and/or violence

* By Lynn Hecht Schafran. The author acknowledges the fine assistance
of National Judicial Education Program interns Sangita Gupta and Stacey
Slater in the development of this chapter.
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§ 1:59  — Depression and prevalence of mental disorders

§ 1:80 - Lifelong psychological debilitation
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§ 1:63 — Vietim’s understanding of effects into adulthood

§ 1:64 — Profiles of child sexual abusers

§ 1.65 Conclasion

Appendix 1A Violence Against Women: Estimates From the Rede-

signed Survey August 1995

§ 1:1 Introduction

Representing a victim of gender-based violence requires under-
standing the myths and facts about this kind of viclence and how
these myths can distort the judicial process. Despite all the discus-
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EMpiricaL Data §1:2

sion, education, and press about issues such as rape, domestic
violence, stalking, and incest, large segments of the population,
including law enforcement personnel, attorneys, and judges, are
either uninformed or believe the myths: rape victims ask for it,
battered women enjoy it, and incest victims are Lolitas. Educating
these people requires attorneys who are themselves grounded in the
empirical data and able to communicate the data effectively.

This chapter summarizes the principal myths and literature about
gender-based violence. It is divided into four subsections: rape,
domestic violence, stalking, and child sexual abuse (with a concen-
tration on incest). The footnotes create a bibliography for further
reading in each of these areas.

§ 1:2 — The public’s understanding of these issues

The public’s acceptanceof violence toward women-distortsjury
deliberations. In a 1995 domestic violence trial, a New York jury
- acquitted a college student who, furious with his girlfriend for end-
ing their relationship, clubbed her with a length of four-inch wire
cable and stabbed her in the head with four different knives. ! After
the verdict, one juror said, “Hey - men and women fight.”? In the
1993 trial of a tyrannical judge charged with criminal violations of
civil rights for sexually abusing and assaulting women litigants and
court employees, a jury acquitted the judge of forcing his hand into
the crotch of a court employee as she sat next to him on the bench.
Jurors said that although the victim left the bench and told her boss
at the first break, she had not stopped the judge when he first put his
hand on her leg and, therefore, he did not know his advances were
unwelcome. The jurors assuined the judge had the right to grope her
until she said no. They showed no understanding of her shock, horror
and confusion over what to do in a courtroom full of men while she
was being assaulted by one of the most powerful men in the commu-
nity. 3

[Section 1:2]

1 Stasi, Men & Women Fight, NY Post, May 15, 1995, at 4.

2714

# O'Brien, The Power to Harm (forthcoming 1997). This judge was con-
victed on other counts and the conviction was first upheld, then reversed, on
appeal. United States v. Lanier, 33 F.3d 632 (6th Cir. 1994) (affirming
conviction), vacated, 73 F.3d 1380 (6th Cir. 1996) (reversing conviction),
cert. granted, ___ U.S8. __, 135 L. Ed. 2d 1047, 116 8. Ct. 2522 (June 17,
1996}
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§1:3 VIOLENCE AGAINST WOMEN

§1:3 - The legal community’s understanding of these
issues

Members of the legal system are in many cases no hetter informed
than the public. They, too, manifest gender bias, as fully documenied
in the nearly thirty reports of the state and federal circuit task forces
on gender bias in the courts.! Rape cases are often viewed from the
wrong end of the telescope, with the complainant rather than the
defendant being put on trial. Her dress, demeanor, conduct, associa-
tions, and lifestyle, rather than his threats and use of force, become
the focus. Some judges literally do not understand that rape is itself
a violent act. They assume that if a rapist left no broken bones or
stah wounds, there was no violence and the victim was not harmed. 2

Courts show little understanding of the circumstances under
which battered women survive and the ways in which the cycle of
violence, economic dependence, lack of support from family and corn-
munity, and fear of the batterer combine to keep women in these
situations. Instead of focusing on why men batter and what can be
_done to stop them, some judges and court personnel ask battered
women what they did o provoke the violence and subject them to
demeaning and sexist comments, Although initial orders of protec-
tion are granted with greater frequency than they were in the past,
violators are rarely punished in any meaningful way. 3

§ 1:4 — Differences between men’s and women’s
understanding of these issues

Georgetown Law Professor Robin West writes about the often
strikingly different reactions of women and men to the statistics and
specifics about violence and harassment against women.

[Section 1:3]

1 Gchafran, Overwhelming Evidence: Reports on Gender Bias in the
Courts, Trial 30 (Feb. 1990). For information about obtaining these reports
write: National Judicial Education Program, 99 Hudson Street, 12th floor,
NY, NY 10013. .

2 Gehafran, Maiming the Soul: Judges, Sentencing and the Myth of the
Nonviolent Rapist, Fordham Urb LdJ, 439 (1993). .

3 Schafran, Overwhelming Evidence: Reports on Gender Bias in the
Courts, Trial 30 (Feb. 1990). For information about obtaining these reports
write: National Judicial Education Program, 92 Hudson Street, 12th floor,

"NY, NY 10013.
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EMmPIRICAL DATA §1:4

I attribute it to this: my reality — both internal and exter-
nal— includes the violence, the pain it causes, and the fear it
engenders. Not only have I lived it {and they haven’t), but I talk to
women (and they don’t), and women talk to me (and not them). Like
all women I know, I hear narratives of violence which are not heard
by any man. . . . Women and men have widely different “ignorant”
intuitions about the amount of danger, violence, and fear in
women's lives because women live it and men don’t and women tell
other women and not men.? :

Nonetheless, it should never be assumed that women are more
knowledgeable about or more understanding or condemning of vio-
lence against women than men. There are numerous examples that
demonstrate otherwise. Katie Roiphe, a twenty-five-year-old
Harvard alumna and graduate student at Princeton, wrote a widely
discussed book entitled The Morning After: Sex, Fear and Feminism

on-Campus, which reveals the prevalence-of misconceptions-about
date rape. Roiphe guotes approvingly a woman raped at knife point
who says that although she feels bad for women raped by their
former boyfriends she does not think their experiences should be
equated with hers. In fact, nonstranger rape is more psychologically
damaging than stranger rape because it destroys the victim’s ability
to trust anyone. A female juror at the William Kennedy Smith trial
said she knew such a good locking guy did not need to use violence
for a night out. In fact, the majority of rapists have active consensual
sex lives.

In domestic violence cases, abused women who did not kill their
husbands are often critical of women who did. Women who have
never experienced domestic violence may simply not understand the
kind of violence of which men are capable in the way that men do. A
critical factor in any type of violence against women case is that
women jurors may blame the victim as a way to distance themselves
from their own vulnerability. For example, in a recent mock jury
exercise at a California universily about a rape case at a fraternity
party, the majority of women students talked themselves through
elaborate scenarios and demanded evidence of physical injury rarely
found in rape cases, such as vaginal abrasions, to avoid acknowledg-
ing the possibility of rape.

[Section 1:4]

} West, The Difference in Women’s Hedonic Lives: A Phenomenological
Critigue of Feminist Legal Theory, 3 Wis Women's Lf 81, 96 (1987).

© Clark Boardman Callaghan 6/87 (VAW) Page 1-5



- §1:5 VIOLENCE AGAINST WOMEN

§ 1:5 - Attitudes toward women of color

Judges and jurors often trivialize violence against women of color.
Battered women of color may encounter judges and court personnel
who believe minority communities are “naturally” violent so nothing
can or should be done to deter domestic violence. In a study of the
implementation of the recommendations of the New York Task Foree
on Women in the Courts, when victim advocates were asked whether
race played a role in domestic violence decisions, half the respon-
dents answered yes. Echoing testimony to the gender bias task
forces, one respondent said that judges tend to minimize abuse
against women of color, and noted that although physical abuse is
less visible on such women (bruises do not show up on women of color
as vividly as they do on white women), judges nevertheless do not
make the effort to look for evidence of abuse.’

Black rape victims are even less likely to report sexual assaults
than white victims for two reasons: an awareness of the bias that can
affect black women and men in whatever capacity they may be
involved with the justice system,? and an awareness of the stereo-
types that devalue the rape of black women. 3 A study of 331 jurorsin

{Section 1:5} ‘

1 Eaton & Hyman, The Domestic Violence Component of the New York
Task Force Report on Women in the Courts: An Evaluation and Assessment
of New York City Courts, 19 Fordham Urb LJ 391, 480 (1992).

2 'Wyatt, The Sociocultural Context of African American and White Amer-
ican Women’s Rape, 48 J Soc Issues 77, 86 (1992).

3 Qee, e.g., Higginbotham, Race, Sex, Education and Missouri Jurispru-
dence, 67 Wash U LQ 673, 680-88 (1989); Wriggins, Rape, Racism, and the
Law, 6 Harv Women’s LJ 103 (1983),

The origins of racist myths about black women’s promiscuity date back to
slavery. Black women and men, because they came from Africa, were
thought by whites to be closer to “the animal” and therefore more highly
sexed than whites. During slavery, black women were subject to repeated
rape by slave owners and overseers. ‘White society, to cover these crimes,
generated a myth about black women as highly sexed. As prominent histo-
rian Gerda Lerner has written:

By assuming a different level of sexuality for all blacks than that of whites
and mythifying their greater sexual potency, the black woman could be
made to personify sexual freedom and abandon. A myth was created that all
black women were eager for sexual exploits, voluntarily “loose” in their
morals and, therefore, deserved none of the consideration and respect
granted to white women. Every black woman was, by definition, a slut
according to this racist mythology; therefore, to assault her and exploit her
sexually was not reprehensible and carried with it none of the normal com-
munal sanctions against such behavior,

Page 1.6




EMpIricAL DATA . § 1:6

Indianapolis rape cases revealed their adherence to stereotypes
about black women as promiscuous and less harmed by forced sex,
resulting in extreme dismissiveness of black victims’ claims.? In a
recent New York case in which a white male gynecologist was acquit-
ted of raping a black female patient who was on welfare, a white
Jjuror wrote to the prosecutor that the jurors believed “a black woman
like that would be flattered by the attentions of a white doctor.” 8
Even where guilt is found, the injury to rape victims of eolor may be
devalued during sentencing. A study of sentencing in Dallas, which
employs jury sentencing in noncapital crimes, found that while the
median sentence for a black man who raped a white woman was
nineteen years and the median sentence for a white man who raped
a black woman was ten years, white/white rape produced a median
sentence of five years, Hispanic/Hispanic rape produced a median
sentence of two and a half years, and Black/Black rape produced a

sentence of one year.®

§ 1:6 — Statistics on violence against women

In an individual case, you may not be introducing extensive, or
indeed, any, statistical data. However, it is important to become a
critical consumer of statistics and methodology o that you can be
alert to the strengths and flaws in these data when youneed touse or
oppose them. A critical analysis of statistical research should include
a careful review of the definitions utilized, whether the researchers
understood the social context of the abuse, whether they considered
the intent and effects of the violent behavior, who was included in
the study sample, whether the researchers relied on credible
sources, and what conclusions were drawn from the data.

A prime example of how poor data collection skews our knowledge
of violence against women is the Department of Justice, Burean of

Black Women in White America: A Documentary History 163 (Lerner, ed.,
1973).

4 LaFree et al,, Jurors’ Response to Victims’ Behavior and Legal Issueg in
Sexual Assault Trials, 32 Soc Probs 389 (1985).

5 Telephone interview between Lynn Hecht Schafran, Director, NJEP,
and Barbara Eggenhauser, Assistant District Attorney, Westchester
County, N.Y. (Apr. 21, 1992).

¢ Herndon, Race Tilts the Scales of Justice, Dallas Times Herald, Aug. 19,
1990, at A1, The article discusses the roles and interrelationship of race and
class in all sentencing, pointing out that poor victims are generally devalued
by the courts, and that being poor and black or Hispanic is “probably doubly
bad.” 1d. )
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§ 1:6 VIOLENCE AGAINST WOMEN

Justice Statistics’ (BJS) statistics on rape. Until numerous com-:
plaints forced changes in the way the National Crime Victimization
Survey is conducted, this survey had numerous methodological
flaws. For example, it asked questions about assault— e.g., “Did
anyone threaten to beat you up or threaten yvou with a
weapon?” —but did not ask directly about rape or acts that are
legally rape although the victim might not understand them as such.
As a result, BJS publications vastly understated the incidence of
rape and erroneously claimed that most rapes ‘are committed by
strangers. }

Another example of misleading methodologies is discussed below:
the myth that women’s violent acts toward their partners are the
equivalent of men’s abuse of women. Additionally, in considering
statistics on violence against women, one must always be alert to the
vast underreporting of these cases, also discussed below.

§ 1:7 Myths about rape

Over the last two decades, research about rape and attitudes
toward rape has revealed a chasm between perception and reality. In
the stereotyped image, rape is an infrequent crime committed by a
sex-starved, weapon-wielding stranger. The victimis a provocatively
dressed woman out late at night when she should be at home. After
the rape, the woman reports immediately to the police and is then
admitted to the hospital for treatment of her savage physical inju-
ries, sustained while resisting to the utmost. In reality, the vast
majority of rapes are nothing like the stereotype. The overwhelming
statistical profile of rape documents a commonplace crime comrnit-
ted by a man with an active consensual sex life on a woman he

[Section 1:6]

1 S Rep No 545, 101st Cong 2d Sess 26, 31-32 {1992). When BJS revised
its methodology, its estimate of the number of rapes per year went from
155,000 to 310,000 and nearly 200,000 other types of sexual assault were
reported. The revised survey also found that, contrary to prior BJS claims
that most rapists sre strangers to their victims, 82 percent of rapes were
committed by someone the victim knew. Bureau of Justice Statistics, Dep’t
of Justice, Violence Against Women: Estimates from the Redesigned Survey,
Aug. 1995, at 5. Note that the National Crime Victimization Survey still has
serious methodological flaws, which is why its estimate of rapes per year is
lower than that in the Rape in America study cited in § 1.7, concerning rape,
infra. The complete Violence Against Women report is in Appendix 1A
together with a summary of its findings from the National Law Journal
focusing on the domestic violence data.
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EMPIRICAL DATA §1:8

knows, coften in her own home. He uses no weapon, but she offers
little, if any, physical resistance because she is terrified into passiv-
ity, fears serious physical injury or death, or was taken totally by
surprise because she did not fear a “friend.” The woman never
reports the rape to the police. She sustains no physical injury other
than the rape itself, but her psychological injuries are profound.

§1:8 — Committed mostly by strangers

Myth 1: Rape is a crime committed by men who are strangers to
their victims. '

Fact: The vast majority of rapes are committed by someone the
victim knows.

“The most current and complete study of the incidence of rape and
sexual assault on female victims in the United States is Rape in

Center of the Medical University of South Carolina and published in
April 1992. For this study, a nationally representative sample of
4,008 women over age eighteen was interviewed once a year for three
years. Respondents were asked four highly specific guestions as to
whether a man or boy had ever made them have vaginal sex, oral
sex, anal sex, or had ever effected penetration with a finger or object
against their will, using force or threat.?
The study’s findings showed that only 22 percent of forcible rapes
‘and sexual assaults are committed by strangers.® As for the 78
percent of rapes committed by nonstrangers, the study found: 9
percent were committed by husbands or ex-husbands; 11 percent by
fathers or stepfathers; 10 percent by a boyfriend or ex-boyfriend; 16
percent by other relatives; and 29 percent by other nob-relatives

{Section 1:8]

1 Crime Victims Research and Treatment Center, Rape in America: 4
Report to the Nation 5 (1992). The study was funded by the National Insti-
tute of Drug Abuse because o many rape victirns turn to aleohol and drugs
to relieve their psychological trauma. To obtain this study, contact: National
Victim Center, 2111 Wilson Boulevard, Suite 300, Arlington, Virginia
22201.

21d. at 186,

3 1d. at 5. The redesigned National Crime Victimization Survey found that
only 18 percent of rapes were committed by strangers. Bureau of Justice
Statistics, Dep't of Justice, Viclence Against Women: Estimates from the
Redesigned Survey, Aug. 1895.

© Clark Boardman Callaghan 6/97 (VAW) _ Page 1-9



§ 1:8 VIOLENCE AGAINST WOMEN

such as friends or neighbors. 4
In sum, approximately 80 percent of rapes are committed by some-
one known by or related to the victim.

§ 1:9 - Penile/vaginal penetration

Myth 2: “Rape” means only penile/vaginal penetration.

Fact: Many state statutes today define rape as any type of sexual
assault that involves foreed penetration.

Those definitions include vaginal, oral, digital (or other body part),
and object rape.? In the Rape in America study, 507 rape victims
provided information about a total of 788 rape incidents they exper-
ienced as adults:

424 forced penile-vaginal penetration rapes;
122 forced oral penetration rapes;

53 forced anal penetration rapes;

189 forced digital/chject penetration rapes. 2

@ & @ @

Of these several types of penetration, Dr. Nicholas Groth, a promi-
nent expert on sex offenders, has written:

[F]rom a clinical rather than a legal point of view, it makes more
sense to regard rape as any form of forcible sexual assault, whether
the assailant intends to effect intercourse or some other type of
sexual act. There is sufficient similarity in the factors underlying all
types of forcible sexual assault—and in the impact such behavior
has on the victim—so that they may be discussed meaningfully
under the single term of rape.?

Dr. Anna Salter, a national expert in the treatment of sexual
assault victims and offenders, reports that some victims forced to

41d. at 5. Three percent of the respondents were either unsure of their
relationship to the rapist or refused to answer.

[Section 1:9}

1 Twenty-five state statutes include all forms of forced sexual penetration
as rape; two states include all but digital/body part rape; six states include
all but digital/body part and object rape; two states include only vaginal and
anal intercourse; one state includes any vaginal penetration; fifieen states
include only vaginal intercourse. Memorandum from Rosemary Yu to Dani-
elle Ben-Yehuda (Sept. 21, 1992) (on file with author).

2§ etter from Dr. Bonnie Dansky, Medical University of South Carolina
Crime Victims Research and Treatment Center, to Lyon Hecht Schafran,
Director, National Judicial Education Program 1 (Aug. 15, 1992) (on file
with author).

3 Groth, Men Who Rape 3 (1979).
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EMPIRICAL DaATA . §1:10

perform fellatio or submit to cunnilingus or anal penetration suffer
even more trauma than victims of penile/vaginal rape because of the
shame many people feel about these kinds of sexual acts.

§ 1:10 - Physical resistance

Myth 3: A woman who was truly being raped would offer intense
physical resistance.

Fact: Many rape victims offer no physical resistance whatever.

Despite changes in rape law to eliminate the requirement for
earnest resistance, the lingering demand by some judges and jurors
for evidence of physical resistance reflects a lack of awareness of how
rape usually happens. The fact is that men’s greater size and
strength are in themselves threatening to women and are often
enough either to intimidate the victim or to overcome her resis-
tance. ' Even when no “force” is used beyond the intimidation factor

of the man’s greater size and/or strength, women experience consid-
erable fear and indeed often fear for their lives. “I thought he was
going to kill me” is a common statement from rape victims. ? In the
Rape in America study 49 percent of rape victims feared seriocus
physical injury or death.®

Some women experience one of two terror-induced altered states of
conscipusness called “dissociation” and “frozen fright” which render
them totally passive. ‘

For some victims of both stranger and nonstranger rape the
psychic stress is so extreme that they dissociate during the rape,
saying later that they felt it was a terrible dream, or that it was as if
the attack were happening to their body and they were watching it

4 Telephone interview with Dr. Anna C. Salter, Assistant Professor of
Clinical Psychiatry and Maternal and Child Health, Dartmouth Medical
School (June 8, 1992),

{Section 1:10]

1 See, e.g., Russell, The Politics Of Rape 19 (1974) (describing how a rape
victim can be totally immobilized by a man's size). In the stereotyped image
of rape, a man jumps from the bushes with a knife or a gun. In fact, the
majority of rapes involve no weapons at all. Approximately 80 percent of
rapes are committed by nonstrangers. The Bureau of Justice Statistics
found that a2 weapon was used in only 15 percent of nonstranger rapes.
Harlow, U.S. Department of Justice, Female Victims of Violent Crimes 10
{1991).

2 See, e.g., State v. Rogers, 519 So. 2d 246 (La. App. 1988) (victim believed
attacker would kill her if she did not follow his instructions).

3 Crime Victims Research and Treatment Center, Rape in America: A
Report to the Nation 5 (1992).

@ Clark Boardman Callaghan 6/97 (VAW) Page 1-11



§ 1:10 VIOLENCE AGAINST WOMEN

from the outside. As Judith Herman of Harvard Medical School
writes: ‘

Sometimes situations of inescapable danger may evoke not only
terror and rage but also, paradoxically, a state of detached calm, in
which terror, rage, and pain dissolve. Events continue to register in
awareness, but it is as though these events have been disconnected
from their ordinary meanings. Perceptions may be numbed or dis-
torted, with partial anesthesia or the loss of particular sensations,
Time sense may be altered, often with a sense of slow motion, and
the experience may lose its quality of ordinary reality. The person
may feel as though the event is not happening to her, as though she
is observing from outside her body, or as though the whole experi-
ence is a bad dream from which she will shortly awaken. These
perceptual changes combine with a feeling of indifference, emo-
tional detachment, and profound passivity in which the person
relinquishes all initiative and struggle. This altered state of con-
sciousness might be regarded as one of nature’s small mercies, a
protection against unbearable pain. A rape survivor describes this
detached state: “I left my body at that point. I was over next to the
bed, watching this happen. . . . I dissociated from the helplessness. I
was standing next to me and there was just this shell on the bed. . ..
There was just a feeling of flatness. I was just there. When I repic-
ture the room, I don’t picture it from the bed. I picture it from the
side of the bed. That’s where I was watching from.”*

Other women do not resist because they are literally frozen with
fright. To quote Dr. Herman again:

When a person is completely powerless, and any form of resistance
is futile, she may go into a state of surrender. The system of
self-defense shuts down entirely. The helpless person escapes from
her situation not by action in the real world but rather by altering
her state of consciousness. Analogous states are observed in ani-
mals, who sometimes “freeze” when they are attacked. These are
the responses of captured prey to predator or of a defeated contest-
ant in battle. A rape survivor describes her experience of this state
of surrender: “Did you ever see a rabbit stuck in the glare of your
headlights when you were going down a road at night. Trans-
fixed — like it knew it was going to get it -— that’s what happened.”
In the words of another rape survivor, “I couldn’t scream. I couldn’t
move, ] was paralyzed . . . like a rag doll.”8

4 Herman, Trauma and Recovery 42~43 (1992).
51d. at 42.
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EMPIRICAL DATA o §1:10

Dissociation and frozen fright were at the core of three recent
cases in which the California Supreme Court “got it,” but the Califor-
nia appellate court and the Pennsylvania appellate and supreme
courts did not. People v. Barnes® and People v. Iniguez” present
thoughtful discussions of frozen fright. These decisions stand in
sharp distinction to the appellate court’s opinion in Iniguez and the
Pennsylvania appellate and supreme courts’ complete failure to
understand dissociation in People v. Berkowitz.® These cases bear
out the observation of the Ninth Cireuit in the well-known sexual
harassment case, Ellison v. Brady, that “[mlen, who are rarely vic-
tims of sexual assault, may view sexual conduct in a vacuum without
a full appreciation of the social setting or underlying threat of vio-
lence a woman may perceive.”?

In People v. Iniguez there were no weapons, no physical assault
apart from the rape and no threats. Indeed the rapist never said a

word. But the vietim was so frozen with fright that she not only
offered no physical resistance, she did not even say “no.” She lay still
and silent throughout the brief assault, yet the rape conviction was
affirmed.

In Iniguez the victim was spending the night before her wedding at
the home of a close family friend who was to stand in for her mother
at the wedding. At dinner the victim met her friend’s boyfriend. She
saw that he was tipsy and watched him drink more wine. She also
saw that he was a very big man, weighing a hundred pounds more
‘than she.

The victim went to sleep on top of a sleeping bag on her friend’s
living room floor. During the night she was awakened by some move-
ments behind her. She was lying on her stomach and she saw her
friend’s boyfriend looming behind her, naked. Without a word he
pulled off her pants and raped her. The victim testified that for the
first seconds after she awoke she did not know what was happening,
that she “was afraid, so I just laid there.” “You didn’t try to resist or
escape or anything of that nature because of your fear?” asked the
prosecutor. “Right,” the victim replied.® The officer who inter-

8 People v. Barnes, 721 P.2d 110 (Cal. 1986).
7 People v. Inigunez, 872 P.2d 1183 (Cal. 1994).

8 Commonwealth v. Berkowitz, 641 A.2d 1161 (Pa. 1994). This case is
discussed in Schafran, Criminal Law: What is Forcible Compulsion?,
Judpes’ J, Winter 1995, at 43.

S Ellison v. Brady, 924 F. 2d 872, 879 (9th Cir. 1991).
10 People v. Iniguez, 872 P.2d 1183, 1185 (Cal. 1994).
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§ 1:10 VIOLENCE AGAINST WOMEN

viewed the victim several days afterward testified, “She said she
knew that the man had been drinking. She hadn’t met him before; he
was a complete stranger to her. She was afraid that if she said or did
anything, his reaction could be of a violent nature. So she decided
just to lay still, wait until it was over with and then get out of the
house as quickly as she could.”

Afterward, the victim was terrified that the defendant would come
back for her. She telephoned a friend to come and get her, grabbed
her purse and shoes, and hid in the bushes outside the apartment for
half an hour until her friend arrived.

The defendant acknowledged to police that he had infercourse
with the victim. He never claimed that she consented.

California law defines rape as “an act of sexual infercourse accom-
plished . .. against a person’s will by means of force, violence, or fear
of immediate and unlawful bodily injury on the person or
another.”? After Iniguez was convicted, the California Court of
Appeal reduced his rape conviction to “sexual battery” on the ground
that the evidence of force and fear of immediate and unlawful bodily
injury was insufficient. That court wrote:

While the [defendant] was admittedly much larger than the small
vietim, he did nothing to suggest that he intended to injure her. No
coarse or sexually suggestive conversation had taken place. Nothing
of an abusive or threatening nature had occurred. The victim was
sleeping in her aunt’s house, in which screams presumably would
have raised the aunt and interrupted the intercourse. Although the
assailant was a stranger to the victim, she knew nothing about him
which would suggest that he was violent. ¥

This last sentence is truly disturbing. A woman is awakened in the
night by a naked man who is a virtual stranger to her hovering over
her body. It seems intuitive that this situation spells danger, in
capitals, yet this court did not see it. The court of appeal also stated
that “fthe] event of intercourse is singularly unusual in terms of its
ease of facilitation, causing no struggle, no injury, no abrasions or
other marks, and lasting, as the victim testified, “maybe a min-~
ute.” 14 The court’s statement about the absence of injuries reveals
adherence to one of the most pernicious myths about rape: the belief

M4,
12 14. at 1187.
13 1d. at 1186,
1414,
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that if a victim were “really” raped she would have physical marks
from the assault. As discussed below in Myth 4 about rape, forced
sexual intercourse usually leaves no physical traces distinct from
those of voluntary sexual activity, and vaginal abrasions in rape
cases are the rare exception rather than the norm.

The California Supreme Court reversed and reinstated the rape
conviction in People v. Iniguez. It noted the testimony of the rape
trauma expert who appeared at trial that victims respond in a vari-
ety of ways to being raped. Some try to flee, others are paralyzed by
fear in the reaction known as “frozen fright.” The court addressed
the objective and subjective components of the element of fear of
immediate and unlawful bodily injury. With respect to the victim’s
subjective fear, the court cited a 1951 California case which is
remarkable for its early understanding of this much misunderstood
erime—“The kind-of physical force that- may-induce fearin the-mind-of

a woman is immaterial . . . it may consist in the taking of indecent
liberties or of embracing and kissing her against her will.” 15

With respect to the objective component of the California court’s
inquiry — was the victim’s fear reasonable under the circumstances,
or, if unreasonable, whether the perpetrator knew of the victim’s
subjective fear and took advantage of it—the California Supreme
Court had a much different understanding than the Court of Appeals
as to how a woman should assess a naked stranger looming over her
in her sleep. The Court pointed out that Iniguez weighed twice as
much as the victim, and that he accosted her while she slept in the
home of a close friend, thus viclating her enhanced level of security
and privacy. The court continued:

Defendant, who was naked, then removed Mercy's pants, fondied
her buttocks, and inserted his penis into her vagina for approxi-
mately one minute, without warning, without her conseni, and
without a reasonable belief of consent. Any man or woman awakern-
ing to find him- or herself in this situation, could reasonably react
with fear of immediate and unlawful bodily injury. Sudden, uncon-
sented to groping, disrobing and ensuing sexual intercourse while
one appears to lie sleeping is an appalling and intolerable invasion
of one’s personal antonomy that, in and of itself, would reasonably
cause one to react with fear. 18

The California Supreme Court concluded, “[t]he Court of Appeals
suggestion that [the victim] could have stopped the sexnal assault by

15 People v. Harrls, 238 P.2d 158 (Cal, 1951),
16 People v. Iniguez, 872 P.2d 1183, 1189 (Cal. 1994).
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§ 1:10 VIOLENCE AGAINGT WOMEN

screaming and thus eliciting her aunt’s help, disregards . . . the . ..
elimination of the resistance requirement. It effectively guarantees
an attacker freedom to intimidate his victim and exploit any resulting
reasonable fear so long as she neither struggles nor cries out.” "’

The power of the myth that a woman who is “really” being raped
will offer intense physical resistance is vividly illustrated by a recent
bench-tried sexual harassment case involving a rape and a victim
who did not physically resist. In Catchpole v. Brannon'® the trial
judge was so convinced of this myth that even though the attacker
admitted the assault in a police monitored phone call, the judge
subjected the plaintiff to a scathing interrogation and wrote in his
“Statement of Tentative Decision” that the circumstances of the
alleged rape were incredible, the plaintiff was at fault for not suc-
cessfully resisting, it could be inferred that she sought the attentions
of her supervisor, and the case was a waste of the court’s time. The
California Court of Appeal reversed and remanded for a new frial
before a different judge specifically because of the trial judge’s gen-
der bias and adherence to rape myths. The Court of Appeal’s
analysis of the impact of gender bias on due process is putstanding
and should be a critical point of reference when judicial gender bias
is a problem in future cases.

8§ 1:11 — Lack of serious physical injury equals absence of
crime

Myth 4: A “true victim” is one who sustains serious physical
injury such as knife wounds, broken bones, severe lacerations, heavy
bruising or vaginal tears.

Faet: Physical injuries apart from the rape itself are rare and
sexual assault leaves no physical “evidence” different from consen-
sual sexual activity.. '

In the Rape in America study, 70 percent of victims reported no
physical injuries; 24 percent of victims reported minor physical inju-
ries; only 4 percent reported serious physical injuries.?
Approximately one percent of rape victims have moderate to severe

17 1d. (emphasis added).
18 Catehpole v, Brannon, 36 Cal. App. 4th 235 (1995).
[Section 1:11}

1 Crime Victims Research and Treatment Center, Rape in America: A
Report to the Nation 5 (1992},
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genital injuries. ?

Many judges and jurors want evidence of physical damage, which
they perceive as proof of the victim’s lack of consent. They errone-
ously equate the victim’s injuries with her level of resistance, which
they in turn take to be a measure of the rapist’s use of force. Some
judges and jurors mistakenly assume that vaginal injuries are the
sine qua non of forcible compulsion. As noted in the discussion of the
Iniguez case discussed in conjunction with Myth 3 about rape, above,
the California Court of Appeal reduced a first degree rape conviction
to “sexual batiery” on the ground that the evidence of force and fear
of immediate and unlawful bodily injury was insufficient, The appel-
late court was particularly dubious because “the event of intercourse
... [left] . . . no abrasions or other marks.”® In the California
university mock jury study noted at the beginning of this chapter, in
§ 1:4, one group of women “jurors” was sure that because the victim

had no injuries “there” where “you would expect to see them if she’s
been raped,” there was no rape.

§ 1:12 ~— Lack of serious physical injury equals lack of
injury

Myth 5: A woman who did not sustain serious physical injury
during a rape was not injured.

Fact: Rape is a profound injury in and of itself.

Many people mistakenly assume that if a rape does not involve
serious physical injury, there is no injury.’ Nonstranger rape is
particularly misunderstood and often perceived as nothing more
than “bad gex.”? This is especially true if the victim and the offender
were having a sexual relationship or are or were married.

In fact, both stranger and nonstranger rapes, including marital
rapes, produce severe, long-lasting paychological injury. Because the
law has always understood “injury” as a broken arm or a knife
wound, the psychological injury that rape victims sustain is some-

2 Hampton, Care of the Woman Who Has Been Raped, New Eng J Med,
Jan 26, 1995, at 234. ‘

3 People v. Iniguez, 872 P.2d at 1186 (1994). The California Supreme
Court reinstated the rape conviction, This case is discussed in § 110, supra,
because it deals with the aspect of rape trauma syndrome called “frozen
fright.”

[Section 1:12]

' Schafran, Maiming the Soul: Judges, Sentencing and the Myth of the
Nonviolent Rapigt, Fordham Urb LJ 439 (1993).

2 Hursch, The Trouble with Rape 78 (1977).
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§1:12 VIOLENCE AGAINST WOMEN

times ignored or devalued. Failure to understand the devastating
nature of the psychological injury of rape and the extended duration
of this injury is a major factor in inappropriately lenient sentences
for offenders.

Because rape is so prevalent and has such severe psychological
consequences, it plays a highly damaging role in the mental health of
American women. According to Rape in America, “3.8 million Ameri-
can women have had Rape-Related Post Traumatic Stress Disorder
and an estimated 1.3 million American women currently have
RR-PTSD.”3

This study compared rates of depression among women who were
victims of sexual assault and those who were not. Rape victims were
three times more likely than non-victims of crime to have ever had a
major depressive episode, more than four times more likely to have
contemplated suicide, and thirteen times more likely to have made a
suicide attempt. The report states, “The fact that 13 percent of all
rape victims have actually attempted suicide confirms the devastat-
ing and potentially life threatening impact of rape.” 4 The findings of
the 1992 Rape in America study corroborate the 1990 Final Report of
the American Psychological Association’s National Task Force on
Women and Depression. That task force found that a major reason
women have higher rates of depression than men is that they are
responding to the high level of rape, battering, sexual harassment,
and child sexual abuse in their lives.®

§ 1:13 — Reporting to police

Myth 6: A woman who was truly raped would immediately report
to the police.

Fact: The widespread assumption that a true rape victim would
immediately call the police is completely inaccurate.

3 Crime Victims Research and Treatment Center, Rape in America: A
Report to the Nation 8 {1992).

41d. at 7. In a community study of crime victims reported by Dr. Judith
Herman, of 100 female rape victims with an average of nine years elapsed
since the rape, 19.2 percent had attempted suicide. Herman, Trauma and
Recovery 49-50 (1592).

5 Crime Victims Research and Treatment Center, Rape in America: A
Report to the Nation 15 (1992).
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In the Rape in America study, only 16 percent of rapes were
reported to police. ! Of the small number of cases that were reported,
one-quarter were reported more than twenty-four hours after the
rape.2 In a study of 1,000 rape victims who reported to the Beth
Israel Hospital Rape Crisis Intervention Center in Boston over a
ten-year period, the reporting time frames ranged from less than
three hours to two weeks after the rape.?

Jurors often perceive a prompt complaint by the victim as erucial
to her credibility. Therefore, when failure to report promptly is an
issue in the case, it is important to have the victim explain why she
did not report and have an expert witness explain why a delayed
complaint is the norm rather than the exception for rape victims. *

There are many reasons why victims do not report a rape: not
knowing the assault was legally rape, denial and suppression, psy-

chogenic-amnesiafear-of retaliationfear-of being-disbelieved-and

blamed, fear of loss of privacy, and fear of the criminal justice
system.

§ 1:14 — —Ignorance of what is legally rape

The documentary film about nonstranger rape entitled Someone
You Know opens with the story of a woman so viciously assaulted by
the airline captain with whom she formerly lived that she cut off all
her hair so no one would ever pull her around by it again. She
reported to the police that she had been beaten, dragged around, and
assaulted in many ways, but not that she had been raped. She said
she did not know that you could be raped by someone you knew. The
filn’s narrator reports that the jury did not know it either. The jury
convicted the defendant of sodomy and assault, but not of the
charged rape.!

[Section 1:13]

11d. at 6.

21d. at 5.

3 Silverman et al., Blitz Rape and Confidence Rape: A Typology Applied to
100 Consecutive Cases, 145 Am J Psychiatry 1440, at Table [ (1988).

4 Fischer, Defining the Boundaries of Admissible Expert Psychological
Testimony on Rape Trauma Syndrome, 1989 Il L Rev 891, 705-6; see, ¢.g.,
People v. Tayler, 552 N.E.2d 131 (N.Y. 1990) (allowing expert testimony on
rape trauma syndrome to explain victim'’s conduct).

[Section 1:14]

1 Someone You Know: Acguaintance Rape (Dystar Television, Inec. 1986).
To obtain this film contact the distributor: Coronet/MTI Films and Video,
4350 Bquity Place, Columbus, OH 43228, (800) 321-3106.
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In a National Institute of Mental Health study of 3,187 female
students on thirty-two college campuses, 489 women had been forced
to engage in sexual activity that met the legal definition of rape, but
only 57 percent of this group labeled their experience as rape.? The
others did not realize that it is rape or sexual assault, regardless of
whether the victim knows the rapist or if the forced acts were other -
than penile/vaginal penetration. :

§ 1:15 — — Fear of retaliation

Many victims fear that the rapist will retaliate. In People v.
Panichas,! for example, one of the rapist’s many victims was the
sister of his receptionist. The victim was terrified that if she told her
sister what had happened, her sister would refuse to go to work, and
the rapist would know she had told someone. That is why she ini-
tially told her sister and the police that a masked man had jumped
into her car and raped her.

§ 1:16 - — Fear of being disbelieved or bilamed

According to Rape in America, 69 percent of rape victims were
somewhat or extremely concerned about people thinking the rape
was their fault or that they were responsible. * Victims’ fear of being
disbelieved and blamed is powerfully illustrated in a videotape made
by a Canadian rape victim named Shari Ulrich, a well-known singer
in that country. She states that she was happy the rapist stabbed her
after the attack, because she knew then that she would be believed.?
Although the vast majority of rapes are committed by someone
known to the victim, stranger rape is far more likely to be reported to
police and rape crisis centers than nonstranger rapes. The victims of

2 Koss et al., Stranger and Acquaintance Rape, 1 Psychol Women Q 1
{1988),

[Section 1:15]

1 People v. Panichas, 1991 Cal. LEXIS 5440 (App. Aug. 30, 1991).

[Section 1:18]

1 Crime Victims Research and Treatment Center, Rape in America: A
Report to the Nation 6 (1992). See Berger, Man’s Trial, Woman’s Tribula-
tion: Rape Cases in the Courtroom, 77 Colum L Rev 10, 15-20 (1977)
{describing incidence of questioning woman’s chastity when she brings rape
charges); Schwendiger & Schwendiger, Rape and Inequality, 17-29 (1983)
(indicating that women defer reporting of sexual assaults due to traditional
myths that blame victims). .

2 Video developed for Court of Queen’s Bench of Alberta, Seminar on
Gender Issues, November 16, 1990.

Page 1-20




EMPIRICAL DATA §1:17

stranger rape are more likely fo think of themselves as victims of a
crime of sexual assault and think that police will believe them.?
Because nonstranger rape is so phenomenally underreported,
experts in the field refer to it as “hidden rape.”*

Fear of being disbelieved may play a particular role in black
women’s reluctance to report. A study of African American and white
rape victims in Los Angeles found the former “significantly less
likely to disclose incidents involving sexual assaults.”® The author
posited that black women’s lesser credibility as rape victims together
with their negative experiences with and expectations of the police
(who both dismiss black women’s claims of rape more often than
white women’s and show bias against black male defendants in all
types of cases}) may be controlling factors in their willingness to
report.

§ 1:17 - - Fear of loss of privacy

In the Rape in America study 71 percent of victims were somewhat
or extremely concerned about their family’s knowing they had been
sexually assaulted; 68 percent were worried about people outside
their families knowing; 50 percent worried about their names being
made public by the news media.?

Sexual agsault is unlike any other crime. Mugging victims do not
worry that neighbors will talk about what they did to invite the
mugging or that everyone will think of them as stigmatized. 2 Many
rape victims decide that it is in their best interests to hide the rape
and try to go on with their lives as if nothing happened.® This is

3 See MacKeller, Rape: The Bait and Trap 86-87 (1975) (victims of stran-
ger rape are more likely to report rape and be believed).

4 See, e.g., Acquaintance Rape: The Hidden Crime (Parrot & Bechhofer
eds., 1991). ‘

5 Wyatt, The Sociocultural Context of African American and White Amer-
ican Women’s Rape, 48 J Soc Issues 77, 86-87 (1992).

{Section 1:171

1 Crime Victims Research and Treatment Center, Rape in America: A
Report to the Nation 6 (1992).

2 See MacKeller, Rape: The Bait and Trap 79 (1975) (vietims of stranger
rape are more likely to report rape and to be believed; unlike victims of other
crimes, victims of rape must prove the assailant guilty and defend their own
innocence).

% See Katz & Mazur, Understanding the Rape Victim: A Synthesis of
Research Findings 185-86 (1979) {women tend not to report rape due fo
shame and embarrassment associated with being victims).
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particularly true for victims of nonstranger rapes. 4 This suppression
leaves many psychological issues unresolved, causing problems in
later life.®

§ 1:18 — -~ Denial/suppression

Denial of all or part of the assault is an extremely common
response. This behavior is consistent with an attempt to maintain a
belief in normaley and regain control of one’s life.

For example, for sixteen years, actress Elizabeth Ashley blocked
from her mind the fact that she had been gang-raped.? In the case of
a woman who accused three Mets players of gang-rape, she said that
after the attack, she made the bed and did not realize that she had
been raped until three days later.? In another New York case, the
Chief of the Sex Crimes Unit in Queens received a 6 a.m. telephone
call from an Assistant District Attorney reporting that she had been
attacked but that there had been no penetration. After meeting the
Assistant District Attorney at the hospital, the unit chief learned
that there had been oral, vaginal, and anal penetration.

The phenomenon of denial coupled with a severe state of shock can
also cause victims to make inconsistent statements about crucial
facts surrounding the assault. For example, the victim may acknowl-
edge that she knew the rapist yet not be able to tell the police his
name.

§1:19 — — Psychogenic amnesia

Some victims completely block any memory of the assault from
their minds and do not report until the memory returns because they
did not “know” that anything happened to them.! Some victims may

4 Report of the Illinois Task Force on Gender Bias in the Courts 100
{1990).

5 Qilverman et al., Blitz Rape and Confidence Rape: A Typology Applied to
100 Consecutive Cases, 145 Am J Psychiatry 1440, 1445 {1988).

[Section 1:18] ;

1 Ashley, Rape and Denial, People, Aug. 16, 1993, at 99.

2 Marriott, State Attorney Says Mets Will Not Face Criminal Charges,
NY Times, Apr. 10, 1992, at B13; See Katz & Mazur, Understanding the
Rape Victim: A Synthesis of Research Findings 21531 (1979) {explaining
various reactions victims must deal with in attempting to overcome the
trauma). '

{Section 1:19]

1 Qee Stedman’s Medical Dictionary 1164 (1982) (defining “psychogenic
amnesia” as loss of memory resulting from severe emotional distress).
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lose partial memory. In one New York gang-rape case, the victim
could only remember the face of one attacker. A year later, she
snagged her hair on something in her home, and her head was jerked
backward in a motion similar to something that happened during
the rape. This caused the mental picture of a second attacker to
return. She reported it to the prosecutor, who went forward with a
second indictment. 2

§ 1:20 - — Fear of the criminal justice system

A significant percentage of vietims fear that if they report the
assault, they will be humiliated and blamed by everyone in the
criminal justice system from the police to the jurors. They have
heard of women who have gone through with reporting the crime and

who endured a trial experience appropriately described as a “second
rape.” | .

§1:21 — Rape by nonstrangers

Myth 7: Being raped by someone you know is far less traumatic
than being raped by a stranger.

Fact: Rape by someone known to the victim is as traumatic, and
often more traumatic, than stranger rape because self-blame is
increased and the ability to trust others is destroyed.

“Blitz rape” and “confidence rape” are terms to describe stranger
and nonstranger sexual assaults that were developed by the clini-
cian/researchers who first used the phrase “rape trauma
syndrome.”? Blitz rape is “a sudden surprise attack by an unknown
assailant.” Confidence rape involves “some nonviolent interaction’
between the rapist and victim before the attacker’s intention to
commit rape emerges.”? The term “confidence rape” derives from
the notion of the rapist gaining the victim’s confidence so she will not
anticipate an assault and not be on her gunard.

? Interview with Marjory Fisher, Esq., Chief, Special Victim’s Bureau,
District Attorney’s Office, Queens, New York, New York (May 12, 1992).
[Section 1:20]

* Report of the Illinois Task Force on Gender Bias in the Courts 100
(1990).
{Section 1:21]

¥ These clinician/researchers were Ann Burgess & Linda Holmstrom.

2 Bowie et al,, Blitz Rape and Confidence Rape: Implications for Clinical
Intervention, 64 Am J Psychotherapy 180 (1990).
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Clinical experience indicates both similarities and differences in
the issues, concerns, and symptoms of blitz and confidence rape
victims. The surprising finding is that women raped by someone
they know often have a harder time recovering than women raped by
strangers. Women raped by nonstrangers are more likely to keep
their rape secret because of guilt and shame, more likely to be
blamed by themselves and others, and less likely to believe them-
selves deserving of sympathy and professional help. ®

Nonstranger rape also has a unique effect on the victim’s ability to
form relationships. According to Dr. Veronica Reed Ryback, director
of the Beth Israel Hospital (Boston) Rape Crisis Intervention Center,
“Another name we give acquaintance rape is confidence rape
because it’s such a betrayal of confidence. The perpetrator has used
the relationship to gain access to the victim, and the victim’s beliefs
about who she is and who she can trust are shattered.”* However,
calling this type of rape “betrayal rape” may be a more accurate and
evocative formulation because it immediately conveys how the vic-
tim feels.

§ 1:22 — Marital rape

Myth 8: There is no such thing as marital rape, and even if aman
pressures his wife for sex, there is no reason she should find it as
upsetting as rape by a stranger.

Fact: Even where there is no extrinsic violence, the psychological
trauma of marital rape is especially profound because trust is shat-
tered in the individual whom the woman normally has the most
reason to trust.’

One study found that “[W]omen raped by husbands or family
members, particularly when compared with women raped by nonro-
mantic acquaintances or casual dates, gave more severe ratings of
their anger and depression and of the offender’s aggression.” % The
fear of repeated attacks is especially severe because, unless the wife

31d. at 184-85.

4 Bags, “Date Rape” Victims Bear Scars Longer, Study Finds, Boston
Globe, Sept. 30, 1991, at 1.

[Section 1:22]

1 Kilpatrick et al., Rape in Marriage and Dating Relationships: How Bad
is it for Mental Health?, in Human Sexual Aggression: Current Perspectives
335 (Prentky & Quinsey, eds., 1988).

2 Koss et al., Stranger and Acquaintance Rape, 1 Psychol Women Q1,14
{1988},
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immediately leaves or is able to force the man to leave, she must live
with not only the rape, but the rapist.

Marital rape is the most misunderstood area of sexual assault,
Seme people simply do not believe that a man can rape his wife.3
Others assume that, since the couple is presumably acenstomed to
having sexual intercourse, the alleged rape is nothing more than
“bad sex.”* Yet studies of marital rape have shown that these rapes
sometimes involve levels of violence as high as that for stranger
rape.® For example, in a 1992 South Carolina case which resulted in
an acquittal even though the husband recorded the rape on video-
tape, the defendant tied his wife to the bed, covered her eves and ears
with duct tape, slapped her genitals, and threatened her with a
knife, which he later used to trace circles around her breasts before
raping her. ®

Marital rape-occurs-independently-of and-in-conjunetion-with-wife

battering. Diana Russell, a sociologist and prominent researcher in
the area of violence against women, reports the following statistics
for marriages in which the wife was abused: in 23 percent of these
marriages wife rape was the major or only problem; in 22 percent,
wife rape and wife beating were problems of about equal signifi-
eance.” Russell also found that wife rape occurred frequently in
higher income groups. 3

§1:23 - Consequence to victim after initial shock

Myth 9: After the initial shock, rape victims can readily put the
assault behind them and move on with their lives.

3 Cf. Russell, Rape in Marriage 17 (1990) (describing numerous cases of
marital rape and noting that until recently rape law excluded marital rape
by definition). .

4 See Finkelhor & Yllo, License to Rape: Sexual Abuse of Wives 13-15
{1985).

5 See id. Cf. Russell, Rape in Marriage 17 (1990) (describing numerous
cases of marital rape and noting that until recently rape law excluded
marital rape by definition). '

8 Prosecutor: Man Taped Wife’s Rape, The State, Apr. 22, 1992, at 14; 150
at Capitol Protest Rape Verdict, The State, Apr. 22, 1992, at 1A.

7 Russell, Rape in Marriage 77 (1990) (describing numerous cases of mari-
tal rape and noting that until recently rape law excluded marital rape by
definition). See also Finkelhor & Yllo, License to Rape: Sexual Abuse of
Wives 13-15 (1985},

8 Russell, Rape in Marriage 130-31 (1990) (indicating that marital rape is
more common in lower income groups, but algo oceurs in higher income
groups).
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Fact: Numerous psychological studies have documented the
long-term trauma of rape. ‘

Six months after being raped, the majority of victims still experi-
ence what one researcher called a distinct “core of distress.” 1
Another study documented that fifteen to thirty months after being
raped, more than 40 percent of victims still suffered sexual dysfunc-
tion, restricted social interaction, suspicion, fears, and depression. ?
Three years after the rape, a variety of psychological symptoms
persist, leading researchers to believe that many victims never
recover completely. In one study of criminal vietimization of a com-
munity-based sample of 391 women in Charleston, South Carolina,
23.3 percent of the women had been victims of completed rape. Of
those women, 57 percent developed Post Traumatic Stress Disorder.
At the time of the assessment, which was an average of fifteen years
post-rape, 16.5 percent of the rape victims who had not had treat-
ment had current symptoms of PTSD. 3

Physical injuries of the traditional type, such as bruises and bro-
ken bones, usually heal in a relatively short time. The impact of rape,
however, is like an invisible permanent disability. In the documen-
tary film Someone You Know, a cross-section of fernale victims raped
by boyfriends or friends describe the impact of the rape on their daily
lives, their family and social relationships, their work and school
work. As to their expectations for the future, one woman raped ten
years before the film was made says, “How can I expect to marry
when I'm too frightened to go on a date?”?

To communicate to jurors and judges the impact of the psychologi-
cal trauma of rape it is important for the victim to detail how it
affects her daily life. In Someone You Know the victims talk about
being obsessed with making a safety plan for every situation (e.g.,
what would I do if someone attacked me on the bus or in the photo-

[Section 1:28]

1 Kilpatrick et al., The Aftermath of Rape: Recent Empirical Findings, 49
Am J Orthopsychiatry 658, 668 (1979).

2 Fischer, Defining the Boundaries of Admissible Expert Psychological
Testimony on Rape Trauma Syndrome, 1989 Il L Rev 691, 705-6 {citing
symptoms experienced by victims up to two and a half years after assault).

3 Kilpatrick et al., Criminal Victimization: Lifetime Prevalence, Report-
ing to Police, and Psychological Impact, 33 Crime & Deling 479 (1987).

4 Qomeone You Know: Acquaintance Rape (Dystar Television, Inc. 1986).
To obtain this film contact the distributor: Coronet/MTI Films and Video,
4350 Equity Place, Columbus, OH 43228; (800) 321-3106.
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eopy room); having vivid flashbacks of the rape while making love;
feeling unable to trust anyone in any situation; and feeling constant,
generalized fearfulness,

Every victim responds individually and some victims appear to
recover well. In one study, between 20 percent and 25 percent of
untreated victims were relatively symptom-free one year post-rape,
and some victims reported functioning better at this time than they
did before the rape. But the absence of PTSD does not prove that
nothing happened. Moreover, we are coming to understand that a
ong-year follow-up does not tell the full story; the reality is that
psychological trauma has no specific end poinf. As Dr. Judith Her-
man writes in her book demonstrating the commonalities of the
psychological trauma of combat, being taken hostage, torture, child
abuse, child sexual abuse, incest, domestic violence, and rape:

Resolution of the traama 15 never final; Tecovery is Never complete.
The impact of a traumatic event continues to reverberate throughout
the survivor’s lifecycle. Issues that were sufficiently resolved at one
stage of recovery may be réawakened ag the survivor reaches new
milestones in her life.®

§1:24 — Victim’s demeanor at trial

Myth 10: A woman who was truly raped would be very upset
during trial.

Fact: Victims’ behavior during trial varies widely according to
their personalities, individual strategies for coping with trauma,
stages of recovery, life situations, and many other factors.

8 Kilpatrick et al., Bifects of a Rape Experience: A Longitudinal Study, 37
J Soc Issues 105, 119 (1981).

6 Herman, Trauma and Recovery 211 (1992). These milestones typically -
are marriage, divorce, a birth or death in the family, illness, or retirement.

The information coming to public attention about the way rape trauma
fits into the spectrum of post-traumatic stress syndromes that affect men as
well as women may promote understanding of the psychological trauma of
rape. The example of Vietnam veterans who experience nightmares, flash-
backs, and depression long after the war can help others to understand rape
victims’ nightmares, flashbacks, and depression long after the assault,

However, rape may continue to stand out among these traumatic events
as the one whose harms will be more difficult to appreciate. Combat, hos-
tage-taking, torture, child abuse, and domestic viclence all involve readily
understood fist-in-the-face violence. Child sexual abuse is generally con-
demned by society. But the fact that rape involves a sexual component and
little traditional physical viclence distorts understanding of this crime.
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Any frial is stressful for the witnesses, but rape trials exact a
unique toll on the complainant. As noted earlier, unlike a mugging
case, a rape case involves shame for the victim. When a rape case
comes to trial, usually within a year after the event, the victim is still
fragile and recovering. At a time when she is still striving to over-
come flashbacks and recurrent, intrusive thoughts of the rape, she
must relive it and start the cycle again, and trial preparation must
prepare the victim accordingly. She must publicly recount sexual
acts which are normally kept private. She must do so in front of a
defendant who not only terrifies her, but who may relish the public
recital of his deeds and her humiliation. She is aware that as she
tells her story on the witness stand, everyone in the courtroom is
seeing that story unfold in his or her mind’s eye. She feels she is
being figuratively undressed and assaulted in the courtroom. This
sense becomes particularly acute if she is left to sit on the witness
stand while the judge and counsel engage in lengthy sidebars or even
colloquies in chambers, or if she is asked to demonstrate on her own
body how the assault occurred. These latter practices should be
discouraged.

About half of victims demonstrate a “controlled style,” which
means they hide their feelings and appear calm. The other half
demonstrate an “expressive style,” which means they display fear,
anger, and anxiety by crying, sobbing, smiling, or acting restless or
tense. These response styles have ramifications for the victim’s cred-
ibility in court because many judges and jurors have definite
expectations about the way rape victims should behave on the wit-
ness stand.

Controlled victims may be disbelieved when they do not cry,
because the judge and jury expect some tears. Expressive witnesses
who cry “too much” may be dismissed as hysterical. Expressive vic-
tims who respond with anger may also be disbelieved because our
culture is extremely uncomfortable with angry women. In a Queens,
New York, case involving a sexual assault by several members of a
university lacrosse team, the jurors said that among the reasons
they disbelieved the victim was that on the witness stand she was
angry and argumentative during cross examination. t Ome juror said
the victim was disbelieved because her demeanor “just didn't coin-

[Section 1:24]
1 Varchaver, Inside the St. Johns’s Jury Room, Manhattan Law 16 (Sept.
1991), at 21.
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cide with what we felt a victim should behave like.”2 (The defendant
who initiated that assault, and who was to be tried separately from
the trial at which this happened, later took a plea and admitted the
truth of all her allegations in his allocution.)?

The display of anger, however, is an initial step in recovery. As
Professor Barry Burkhart writes, “At the beginning of [therapy], the
client often can feel only the pain of her victimization. As she begins
to affirm her victimization, her anger begins to be revealed. Anger
provides energy to the work of coping and drives her toward new
ways of being in the world.”4

Knowing all this, how does one prepare a rape victim to testify at
trial? Like the advice given to fledgling attorneys to always be your-
self and use your own style, not someone else’s, trying to make a
victim testify as someone she is not can backfire by making her look
stiff, uncomfortable, and therefore not credible. If your witness has

so extreme a controlled style that you fear jurors will think nothing
happened to her, consider asking her questions about how she feels
about testifying, so you can elicit the fact that she is essentially
holding herself together because to let go at all would open the
floodgates.

With respect to exhibiting anger, however, it is important to make
victims aware that defense attorneys may cross-examine them pre-
cisely to provoke anger and thereby discredit them with the judge
and jury. In the Queens, New York case cited above, one of the
defense attorneys later discussed his strategy in dealing with non-
stranger rape cases. Essentially it is to be smooth, low key, and
non-threatening, but to keep prodding and probing until the victim
shows anger and becomes a “non victim” or “anworthy victim.” Thus,
a-victim should be prepared in such a way that she can resist being
provoked to anger.

§ 1:25 -— Rapist profiles

Myth 11: A rapist is a subhuman-locking monster, violent, men-
tally deranged, impulsive, with no access to consensual sex.

Fact: Rapists look like everyone else, come from all backgrounds,
races and strata of society and are rarely violent in the sense of

214,
3 Painful Odyssey, NY Newsday (Feb. 13, 1992).

4 Burkhart, Conceptual and Practical Analysis of Therapy for Acquain-
tance Rape Victims, in Acquaintance Rape: The Hidden Crime 299 (Parrot &
Bechofer, eds. 1991),
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inflicting injuries apart from the rape itself. The vast majority of
rapists have full access to consensual sex and they are not mentally
diseased.

In the public mind there is an archetypal image of a rapist. While
it may be comforting to believe that rapists are so different from the
rest of the population that they are detectable on sight, this belief is
completely contrary to fact.

§ 1:26 — — Violence in rapists

Most rapists are not “violent” in the traditional sense. In common
parlance “violent” means someone who inflicts vigible physical inju-
ries. As earlier noted, in the Rape in America study 70 percent of
victims reported sustaining no physical injury apart from the rape
itself; 26 percent sustained minor physical injuries; and 4 percent
sustained serious physical injuries. ! It must always be remembered,
of course, that rape is an intrinsically violent act that causes
profound psychological injury to the victim.

§ 1:27 — — Mental state of rapist

Most rapists are not mentally diseased. Until recently, most dis-
cussions of rape took a psychopathological perspective that rape is
the result of mental illness and often includes an uncontrollable
impulse. Empirical studies refute this. Although there are some
rapists who are mentally ill, research puts the figure of men who
were psychotic at the time of the attack at approximately 5 percent.
1n the words of Dr. William Pithers, director of the sex offenders
treatment program at Northwest Correctional Center in St. Albans,
Vermont, “Rape is a sick act committed by sane people.”? The notion

that rapists are mentally diseased is further disproved by the exten--

sive research into sexual aggression by ordinary, middle class, white
male college undergraduates. Studies of this population by Profes-
sors Barry Burkhart of Auburn University, Kugene Kanin of
Purdue, Mary Koss of the University of Arizona and Neil Malamuth
of the University of California, among others, demonstrate that

{Section 1:26]

1 Crime Victims Research and Treatment Center, Rape in America: A
Report to the Nation 5 (1992). ‘
[Section 1:27]

1 Abel et al., Aggressive Behavior and Sex, 3 Psychiatric Clinics N Am 133
(1980).
2 Gelman, The Mind of the Rapist, Newsweek, July 23, 1990, at 46, 49.
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between 12 and 15 percent of these young men have coerced women
into having intercourse against their will. 3

§ 1:28 -— — Rapists’ sexual activity

Another myth about rapists is that they have no access to consen-
sual sex and turn to rape as a sexual outlet. Dr. Nicholas Groth, a
pioneer in sex offender treatment who has assessed literally
thousands of incarcerated rapists, has written, “All the offenders we
have seen were sexually active males involved in consenting sexual
relationships at the time of their offense.”! When sociologist Diana
Scully conducted extensive interviews with 114 incarcerated rapists,
89 percent estimated that before entering prison they had engaged
in consensual sex at least twice a week; 42 percent indicated they
had consensual sex at least once a day. Scully noted that if that
frequency data seem high, one should bear in mind that the offend-

ers were at their peak years of sexual activity.?

With respect to nonincarcerated, undetected date rapists, Profes—
sor . Eugene Kanin studied seventy-one self-disclosed,
nonincarcerated date rapists: all white, middle-class, undergraduate
students. He found these rapists to be “dramatically more [sexually]
active than the controls.” Kanin concluded, “The evidence does not
lend to stereotyping these men as the sexually deprived. . . . In fact,
comparatively speaking, these men very successfully pursued a
lively and positive interest in women, dating and sexual activity.” 3

§ 1:29 — — Childhood sexual abuse and rapists

The welcome and belated acknowledgment of the widespread real-
ity of child sexual abuse and the frauma it causes?! has also
generated the mistaken belief that it is being sexually abused as a
child that causes the child to become a rapist. When Diana Scully .
probed this issue in her interviews with incarcerated rapists she

3 This research is reviewed in Burkhart & Stanton, Sexual Aggression in
Acquaintance Relationships, in Violence in Intimafe Relationships (Russell,
ed. 1988).,

[Section 1:28]

1 Groth & Hobson, The Dynamics of Sexual Assault, in Sexual Dynamics
of Anti-Social Behavior 161 (Schlesinger & Revitch, eds, 1983),

2 Scully, Understanding Sexual Violence 70—74 (1990) .

3 Kanin, Date Rape: Unofficial Criminals and Victims, 9 Victimology 95,
99 (1984).

[Section 1:29]

1 See, e.g., Salter, Treating Child Sex Offenders and Victims (1988)
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found in this group of 114 felons that 50 percent reported growing up
in nonviolent families, 66 percent reported no physical abuse as
children and 91 percent reported no sexual abuse as children. 2

§ 1:30 — — Alcohol and rapists

Many sexual assault cases involve situations in which the rapist
or the rapist and the victim were drinking. Alcohol is perceived as a
“cause” of rape, and of domestic violence, when it is not a cause but a
disinhibitor for those inclined to commit rape and battering.? In one
study of convicted rapists 45 percent said their deviant arousal was
increased by alcohol. ? Sometimes offenders use alcohol as a cover for
their behavior even when it played no role in the origin of their
erimes. One woman reported that she never understood why, when
her husband — who turned out to be a rapist — sometimes splashed
liquor on his face and clothes before going out for a walk. 3

§1:31 - Role of sex and/or violence

Myth 12: Rape is only about sex or only about violence.

Fact: Whether rape is an expression of sex or an expression of
violence is a constantly posed question. This question presumes a
false dichotomy.

The problem is that the question does not ask from whose point of
view — the rapist or the victim? Because the male fantasy of rape
projects a woman first resisting but then enjoying the assault, any
acknowledgment that rape is in part about sex — from the point of
view of the rapist — may make the victim appear complicit. Rapeisa
violent, terrifying, degrading act for the victim even when, as in the
vast majority of rapes, the rapist is someone she knows, there is no
violence extrinsic to the rape itself, and she sustains no physical
injury. ! What rape means to the rapist, however, is a different story.

Sociclogist Diana Scully analyzes the continuing debate:

2 Seully, Understanding Sexual Violence 6869 (1990) .

[Section 1:30] ’

1 Salter, Treating Sex Offenders: A Curriculum for Corrections Mental
Health Professionals 229 (1989).

214,

#1d. at 230.

[Section 1:31])

1 Schafran, Maiming the Soul: Judges, Sentencing and the Myth of the
Nonviolent Rapist, Fordham Urb LJ, 1018-19 (1993).
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In an effort to change public attitudes that are damaging to the
victims of rape and to reform laws seemingly premised on the
assumption that women both ask for and enjoy rape, the feminist
position has emphasized the violent and aggressive character of
rape. Often these arguments disclaim that sex plays any part in
rape at all. This contrasts with the psychopathological position
which emphasizes the sexual nature of rape and ignores the vio-
lence. I argue, however, that both positions miss the mark. Rape is a
violent act, but it is also a sexual act, and it is this foct that differen-
‘tiates it from other crimes. . . . It is unfortunate that the rather swift
public acceptance of the “rape as violence” model, even among
groups who otherwise discount feminist argnments, has unintended
implications. . . . [Elmphasizing violence — the victim’s experi-
ence—-—is . . . strategic to the continued avoidance of an association
between “normal” men and sexual violence. Make no mistake, for
some men, rape is sex— in fact, for them, sex is rape. The continued
rejection of this possibility, threatening though it may be, is

counterproguctive to ULderstanding the social causes of sexual
violence.?

Scully’s assertion that for some men “rape is sex” and “sex is rape”
is borne out by the experiences of those who treat sex offenders. One
aspect of the cognitive-behavioral treatment model is an effort to
replace attraction to deviant sexual arousal with attraction to nor-
‘mal sexual arousal. To accomplish this, offenders in treatment are
asked to develop appropriate fantasies which they verbalize into a
tape recorder while masturbating to orgasm. Roger Wolfe of North-
west Treatment Associates in Seattle has described the difficulty
many sex offenders have in developing appropriate fantasies.
According to Wolfe;

[The offenders’] perceptions of what is an appropriate fantasy are
incredible. We have clients come in with their initial tapes and say,
“I had a wonderful appropriate fantasy,” and it turns out to be a
tape describing what is essentially a rape!”?

Another reason the “rape equals violence” equation has gained
such currency is that until the last few years, research into the
psychology and motivations of rapists has been significantly dis-
torted by the population of rapists to which researchers had access.

2 Seully, Understanding Sexual Violence 14243 (1990) (emphasis in
original).

3 Interview with Roger Wolfe of Northwest Treatment Associates, in Seat-
tle, WA (Sept. 30, 1981), quoted in Knopp, Retraining Adult Sex Offenders:
Methods and Models 12 (1984).
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Professor Eugene Kanin, who conducted the first study of unde-
tected college student date rapists, points out that since only a small
percentage of Tapes is reported, few rapes end in arrest and even
fewer in incarceration:

Our knowledge about the rapist . . . is essentially derived from the
study of criminal failures, that very small percentage of offenders
who are not only apprehended but also convicted. Furthermore, this
extraordinary selectivity may also be responsible for leaving us with
a relatively homogeneous population of rapists, that is, a population
whose offenses are of such a nature, e.g. involving extrinsic vie-
lence, gang rape, object rape and stranger rape, that they are
significantly more apt to be reported, prosecuted, and convicted.
And this homogeneity may be disarmingly responsible for the paro-
chialism regarding the nature of rape found in professional
writings, namely, the perspective that categorically views rape as a
nonsexual offense. 4

§ 1:32 — Appearance and behavior of victim

Myth 13: Rape is.caused by a “generic impulse” stimulated by the
appearance or behavior of women.

Fact: Studies repeatedly show that rape is largely a planned and
premeditated crime. !

Although some “date rapes” occur in the heat of moment, it is also
the case that many date and acquaintance rapists go on dates or pick
up women with the absolute intention of having sex and with no
intention of respecting the woman’s protests if she is not equally
interested. There are even rapists who deliberately court their vie-
tims, develop a consensual sexual relationship, and then rape
them. 2 In the words of one expert on sex offenders, “The choice of
victim .is predominantly determined by availability, accessibility,
and vulnerability . . . [t]he aim of the offender is to capture, conquer,
and control his victim. Sexual desire, in and of itself, is not the
primary or paramount issue operating in this assailant.” 3

4 Ranin, Date Rape: Unofficial Criminals and Victims, 9 Victimology
95-96 (1984).

[Section 1:32]

! See, e.g., Amir, Patterns in Forcible Rape (1971); Martin & Hummer,
Fraternities and Rape on Campus, 3 Gender & Soc’y 4547 (1989).

2 Hecht, Stalking the Personals, NY Woman (1891); see also Schwendiger
& Schwendiger, Rape and Inequality 482 (1986).

3 Groth, Men Who Rape 29 (1979).
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Gang rapes by fraternities or groups of athletes are notorious
examples of planning.? An example is the 1990 case referred to
earlier involving a group of lacrosse players from St. John’s Univer-
sity in Queens, New York. The ringleader pretended to befriend a
female fellow student and offered her a ride to her home. On the
pretext of needing money for gas, he drove her to the off campus
house he shared with his teammates. Once there, he pretended that
he had to make a phone call and invited her into the house o wait.
Once she was inside, he forced liquor on her until she was incapaci-
tated, at which point he assaulted her and then left her to his
buddies. His teammates —some admittedly and some alleg-
edly - forced the victim to have oral sex, slapped her in the face with
their penises, and fondled her breasts. 5

§ 1:33 Myths about domestic violence

Although the laws that permitted a man to “chastise” his wife with
a stick no bigger than his thumb have been off the books for a
century, and although the last twenty years have seen major
advances in laws prohibiting domestic abuse, legal reform has had
limited success in ending the epidemic form of violence against
women called “domestic violence.” Many men and women continue
to believe that men have an inherent right to control their wives and
partners and to use violence to do it. Others turn the issue on its
head, making his battering her fault. They do not ask why he batters
while society looks away, but why she does not leave. There is too
much focus on the physical assault aspect of domestic violence and
not enough on its full expression of coercive control through means
such as isolation, entrapment, and denial of material necessities.
There is little understanding of the complex forces, including, para-
doxically, fear for their lives, that keeps women in abusive
relationships. There is insufficient support and protection for those
who leave. '

4 See generally Sanday, Fraternity Gang Rape (1890),

5 See Frost, Inside Stories Reveal Details of Sex Case, Nat'l LJ 41 (June
24, 1991) (describing attack); Herr, St. John's Lessons in Misogyny, Wham!
Frontliner 3 (Spring 1992); Solomon, Unreasonable Doubt, Village Voice,
Aug. 6, 1991, at 2; Taylor, Sex Suspect “Wasn’t There,” Newsday, Feb. 4,
1992, at 20; Varchaver, Inside the St. Johng's Jury Room, Manhattan Law
16, Sept. 1991, at 21, .
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§ 1:34 — Frequency and visibility of bodily injury

Myth k: A battered woman is someone who is beaten up constantly
and has serious injuries to show for it.

Fact: A battered woman is someone whose life is shaped by ber
partner’s coercive control maintained by intermittent violence and
“an ongoing strategy of intimidation, isolation and control that
extends to all areas of a woman’s life, including sexuality; material
necessities; relations with family, children and friends; and work.” 1

The mistaken belief that a battered woman is constantly beaten
and visibly injured is what led Nicole Brown Simpson’s sister,
Denise, to initially ¢laim that her sister was not a battered woman. It
also leads judges and court personnel to ask why they don’t see any
injuries when a woman seeks an order of protection. When batterers
are physically violent, they often injure only those parts of the body
covered by street clothes and, as Nicole Brown Simpson demon-
strated, battered women become adept at using makeup to cover
those injuries that are visible. But as Evan Stark writes in a valua-
ble article describing the shortcomings of Battered Woman
Syndrome? to explain battered women’s “learned helplessness” and
why they remain in abusive relationships, “[wlork with battered
women outside the medical complex suggests that physical violence
may not be the most significant factor about most battering relation-
ships.”?® Rather, it is the ongoing strategy of coercive control cited
above. “Sporadic, even severe, violence makes this strategy of control

[Section 1:34]

1 Stark, Re-Presenting Woman Battering: From Battered Woman Syn-
drome to. Coercive Control, 58 Alb L Rev 973, 986 (1995).

2 1d. Battered Woman Syndrome {BWS) is a theory developed by psycholo-
gist Lenore Walker to explain why women remain in abusive relationships.
BWS says that battering has three phases — tension building, acute bat-
tery, remorse — which repeat over time and lead to “learned helplessness”
on the part of the victim who feels her world is unpredictable and out of
control. BWS is now generally classed as a form of post-traumatic stress
disorder, which the Diagnostic and Statistical Manual of Mental Disorders
describes as occasioned by exposure to events “outside the range of usual
human experience.” See American Psychiatric Ass'n, Diagnostic and Statis-
tical Manual of Mental Disorders 247 (3d rev. ed. 1987); Lenore E. Walker,
Stress Disorder in Women: Diagnosis and Treatment of Battered Woman
Syndrome, 28 Psychotherapy 21 (1991).

3 Stark, Re-Presenting Woman Battering: From Battered Woman Syn-
drome to Coercive Control, 58 Alb L Rev 973, 986 (1995) (emphasis in
original).
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effective. But the unique profile of the ‘battered woman’ arises as
much from the deprivation of liberty implied by coercion and control
as it does from violence-induced trauma.”*

Abusive men exert coercive control in many ways including isola-
tion and psychological degradation. A batterer may deprive the
woman of money, transportation and sleep; deny her access to her
family, friends, medical care and telephones; and convince her by
repeated psychological assaults that she is so stupid, worthless, and
incompetent that she could never survive in the world without him,
and that no one else would want to be with her or help her. United
States v. Bailey,® the first indictment and conviction under the Vio-
lence Against Women Act provision barring interstate travel for the
purpose of committing domestic violence, is an example of the coer-
cive control that permeates battering relationships. Defendant Chris
Bailey-sometimes-bolted-his-wife-into-their home-and-removed-the

telephone cords to cut off her communication with the outside world.
With his first wife, whom he also abused, he even controlled her
access to cigarettes.® -

In thinking about who is a battered woman, it is extremely impor-
tant not to fall into the “one size fits all” trap. The concept of
Battered Woman Syndrome is a valuable contribution to our under-
standing of domestic violence, but different women respond
differently to physical assault and coercive control. When the para-
digm of the battered woman is limited to the weak, passive, helpless,
good wife, women who respond with anger are unfairly labeled
aggressive and become unworthy victims or indefensible. This is
particularly true for African-American and working class women. It
is thus essential to avoid simplistic stereotypes and to understand
each battered woman as having coping strategies that are a function
of her own life experience and personality structure.?

41d.

5 United States v. Bailey, 886 F. Supp. 7 (W. Va. 1995); Man Guilty Under
Federal Abuse Law, NY Newsday, May 24, 1995,

8 Betts, United States Attorney for West Virginia, Remarks to the Federal
Magistrate Judges Workshop, June 15, 1995, at 13.

7 Stark, Re-Presenting Woman Battering: From Battered Woman Syn-
drome to Coercive Control, 58 Alb L Rev 981, 1019-26 (1995) (“Extending
the Battering Defense to ‘Rougl’ Women”); Ammons, Mules, Madonnas,
Babies, Bathwater, Racial Imagery and Stereotypes: The African-American
Woman and the Battered Woman’s Syndrome (1995) (to obtain manuscript
contact the author at: Cleveland-Marshall College of Law, 1801 Euclid Ave-
nue, Cleveland, Ohio 44115); Callahan, Will the Real Battered Woman
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§ 1:35 — Frequency of domestic violence

Myth 2: Woman abuse is not common.

Fact: Although there is controversy about the exact number of
women battered each year,! it is clear that the numbers are great
and that if one looks at the number of women in battering relation-
ships rather than those physically assaulted in a given year, the
numbers are even greater.

Focusing only on the incidence of physical assault in a given year
as the measure of woman abuse, a 1993 Louis Harris poll found that
1.1 million women had been kicked, bitten, or hit with a fist or some
other object and 2.9 million women had been pushed, grabbed,
shoved, or slapped by a partner.? The redesigned National Crime
Victimization Survey (NCVS) found that approximately 1 million
" women a year experience violence at the hands of an intimate,® and
that for victims in a marital relationship, the victimization rate of
women separated from their husbands was about three times higher
than that for divorced women, and about twenty-five times higher
than that of married women.*

Please Stand Up? In Search of a Realistic Legal Definition of Battered
Woman Syndrome, 3 J Gender & L. 117 (1994) {describing battered women
as survivors as opposed to victims); Schneider, Describing and Changing:
Women's Self-Defense Work and the Problem of Expert Testimony in Bat-
tering, 14 Women’s Rts L Rep 213 (1992) (suggesting that homicide cases in
which expert testimony is offered to support a battered woman’s self-defense
claim “pose a dilemma of how we describe both victimization and agency in
women's lives”); Gondolf & Fisher, Battered Women As Survivors: An Alter-
native To Treating Learned Helplessness (1988); Criter & Colker, What
Therapists See That Judges May Miss: A Unique Guide to Custody Deci-
sions When Spouse Abuse is Charged, Judge's J 9, 41 (Spring 1988) (“Anger
and a new assertiveness are positive characteristics of the recovering abuse
victim” yet they may be held against her by judges and therapists con-
ducting evaluations for the court). :

[Section 1:35]

* Newman, Trouble with Domestic Viclence, Media Critic 67 (Winter
1994).

2 The 1993 Survey on Women’s Health was commissioned by the Com-
monwealth Pund and was conducted by Louis Harris and Associates.

3 Bureau of Justice Statistics, Dep't of Justice, Violence Against Women:
Estimates from the Redesigned Survey, Aug. 1995, at 3.

4 14. at 4. The Bureau of Justice Statistics notes that the NCVS reflects a
respondent’s marital status at the time of the interview and thus it is not
possible to know whether a woman was separated or divorced at the time of
the violence or if separation or divorce followed the violence. 1d. at 4-5.
However, these data comport with the fact that the most dangerous time for
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A critical statistic is that women are six times more likely than
men to be assaulted by an intimate.® That is, men are assaulted by
strangers and acquaintances, women are assaulted by men they
know, often men they love. Approximately 30 percent of all women
murdered in the United States each year are killed by current or
former husbands and boyfriends. ®

A study of hospital emergency room patients by a Yale research
team using the largest sample of women ever assessed for domestic
vielence found that 18.7 percent of the female trauma patients had a
history of domestic violence, Because battered women averaged
almost three times the number of emergency visits as non-battered
women, they accounted for 40 percent of all injuries presented by
women to the hospital. This compared to 11 percent of injuries
attributable to auto accidents.” However, as these researchers point

out, many people do “not grasp thata woman who was beaten up 1ast
year may be no less a victim of her partner simply because he has not
beaten her this year. Numerous health consequences result from
living with the stress of an abusive relationship. This is why the
most important statistic is how many women are currently in bat-
tering relationships.”8 As described above in Myth 1 about battered
women, batterers coerce and control their victims in many ways,
instilling such fear that physical assault is rarely “necessary” to
keep the victim in line.

§ 1:36 ~— Domestic violence equals physical assault

Mytih 3: The violence in domestic violence only means physical
assault.

Fact: Domestic violence often includes sexual assault.

Marital rape occurs independently of and in conjunction with wife
batiering. Diana Russell, a sociologist and prominent researcher in
the area of violence against women, reports the following statistics
for marriages in which the wife was abused; in 23 percent of these

an abused woman is when she tries to leave the relationship. See § 1:42 and
discussion of the myth that wemen can easgily leave abusers, infra.

5 Bureau of Justice Statistics, Dep’t of Justice, Violence Against Women:
Estimates from the Redesigned Survey, Aug. 1995, at 3.

51d. at4; Federal Bureau of Investigation, Uniform Crime Reports: Crime
in the United States 13 (1988),

7 Press Release from The Domestic Violence Training Project, 900 State
Street, New Haven, CT 06511, July 14, 1994,

Bid. at 5.
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marriages wife rape was the major or only problem; in 22 percent,
wife rape and wife beating were problems of about equal
significance. !

§ 1:37 - Racial and socioeconomic factors

Myth 4: Domestic violence only occurs in the lower socio-economic
groups and certain racial groups.

Fact: Domestic violence knows no socioeconomie, ethnic, racial, or
religious boundaries, :

Both the victim and apggressor come from all walks of life, from
different races and ethnicities, from every socioeconomic level,
These folks do all have one thing in common; they all function in and
are influenced by the society in which they live. . . . Although
poverty is a significant factor . .. I've seen victims and batterers who
were physicians, attorneys, judges, professionals of all kinds. !

Most studies indicate, however, that the more affluent battered
women do not come forward as often, and when they do, they go to
private psychotherapy and do not come to the attention of commu-
nity groups.2 Professional career women often do not report abuse
due to feelings of guilt, a desire not to damage their abuser’s career
or their own, or a fear they will not be believed because society views
the professional man as less likely to resort to violence.

§ 1:38 — Provocation by victim

Myth 5: Battered women provoke their partner’s violence.

Fact: Studies demonstrate that women do not control a man’s use
of violence; he makes those decisions based on his mood and his
needs.?

[Section 1:36]

1 Russell, Rape in Marriage 17 (1990) (deseribing numerous cases of mari-
tal rape and noting that until recently rape law excluded marital rape by
definition). See also Finkelhor & Yllo, License to Rape: Sexual Abuse of
Wives 13-15 (1985).

[Section 1:37]

1 Bennetts, How Domestic Violence Hurts Kids, Parents 44 (Nov. 1994).
See also Bureau of Justice Statistics, Dep’t of Justice, Violence Against
Women: Estimates from the Redesigned Survey, Aug. 1995.

2 Walker, Abused Women and Survivor Therapy 62, 63 (1994).

[Section 1:38]

1 Jacobson, et al., “Affect, Verbal Content and Psychophysiology in the
Arguments of Couples with a Violent Husband,” 62 J Consulting & Clinical
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Women do frequently take responsibility for starting a battering
incident as a means to protect themselves and others from future
abuse and in the erroneous belief that if they can keep quiet when
their partner is tense, he will not become violent.? The assumption
that batterers are provoked to violence by the women in their lives
raises the obvious question of why they confine their violence to
these women. If these men are so readily provoked to violence, why is
it that they do not assault supervisors, co-workers, and others who
undoubtedly also provoke them in the course of the day? Batterers
abuse their fernale partners because they know they are “safe vic-
tims” who are not likely to fight back and because their purpose is
not simply to express anger but to exert control.

§ 1:39 — Pregnant victims

Myth 6: A man-would not-beat-his pregnant-wife:

Faect: Domestic violence often begins or escalates with pregnancy.

The abusive father wants the mother’s total attention on him and
is fearful and angry that the child will take it away. Testimony
before Congress indicated that 50 percent of abusive husbands bat-
ter their pregnant wives, with the result that these women were four
times more likely to give birth to low birth weight infants.! Low
birth weight can produce many complications for the child’s physical
and mental health.

§ 1:40 - Effects on children

Myth 7: Domestic violence directed against mothers does not
affect children. ‘

Fact: Children who live in homes where a man abuses a woman
become secondary victims, suffering increased physical and psycho-

Psychol {1994); Lindsay, McBride & Platt, Amend: Philosophy and Curricu-
jum for Treating Batterers (1992); Sonkin, Martin & Walker, The Male
Batterer (1985).

2 Walker, Abused Women and Survivor Therapy 65-66 (1994).

{Section 1:39}

1 Hearings on Women and Violence, Committee on the Judiciary, United
States Senate, Ten Facts About Vieclence Against Women 78 (Aug. 29 and
Dee. 11, 1990). “There is some evidence of low birth weight among women
who have been abused during pregnancy, possibly due to physical trauma
that initiates abruption, infections, or uterine contractions leading to early
onset of labor.” Xerns, Terman & Larson, The Role of Physicians in Report-
ing and Evaluating Child Sexual Abuse Cases, in Future of Children 130
(Spring 1995).
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logical illnesses and learning the dangerous lesson that the abusive
behaviors of their fathers are not only acceptable but deserving of
reward. _

Living with domestic viclence is traumatic for children even if they
are only witnesses to the abuse. They are aware of what is going on
even when they are toddlers and suffer slowed development, sleep
disturbances, helplessness, fear, depression, and anxiety. They also
experience somatic symptoms; have more hospitalizations, colds,
sore throats, and bedwetting than children from nonviolent homes.
Parental battering can also be physically dangerous to children.
They may be injured accidentally or attacked if they try to intervene.
Sixty-three percent of American males ages eleven to twenty incar-
cerated for murder were convicted of killing their mothers’ batterers.
 There is a high correlation between spouse abuse and child abuse. !

A critical reality is that children living in homes where there is
domestic violence are more likely than others to batter their part-
ners when they grow up, or to view violence as the norm. Such
children tend to identify with the aggressor and lose respect for the
victim. 2 Domestic violence has been found in 20 to 40 percent of the
families of chronically violent adolescents.® Seventy-five percent of
boys who witness domestic violence have demonstrable behavior
problems.? A major national study found that men who witnessed
their fathers batter their mothers are three times more likely to hit
their wives than those who did not witness such abuse growing up.3
Women who grew up in violent homes accept violence in their dating

[Section 1:40]

1 See American Bar Association, The Impact of Domestic Violence on
Children (1994) and citations therein. See also Fields, The Impact of Spouse
Abuse on Children and Its Relevance in Custody and Visitation Decisions in
New York State,” 3 Cornell J L & Pub Pol'y 221 (1994) (an article by the
Administrative Judge of the New York Family Courts which offers impor-
tant practice suggestions.)

2 See West, The Difference in Women’s Hedonic Lives: A Fhenomenologi-
cal Critique of Feminist Legal Theory, 3 Wis Women's LJ 81, 96 (1987).

3 Fagan & Wexler, Family Origins of Violent Delinquents, 25 Criminology
643, 651 (1987).

4 Jaffe et al., Promoting Changes in Aititudes and Understanding of Con-
flict Resolution Among Child Witnesses of Family Violence, 18 Canadian J
Behavioral Sci Rev 35666 (1987).

5 Strauss, et al,, Behind Closed Doors: Violence in the American Family
{1980). See also Hotaling & Sugarman, An Analysis of Risk Markers in
Husband to Wife Violence: The Current State of Knowledge, 2 Viclence &
Victims 1 (1986) (study found the only risk marker strongly associated with
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and marital relationships because this is their paradigm for an inti-
mate relationship. Full scale domestic violence in teenage dating
relationships is commonplace. 8

§ 1:41 - Pathological vs, patriarchal causes

Myth 8: Battering stems from individual pathology rather than
from patriarchal social structure and practices.

Fact: Domestic violence is the extension of the socially con-
structed paradigm of the husband having domination and control
over his wife,

Obviously the psychological makeup and life experience of the
individual affect the extent to which he accepts and acts on cultural
norms, and thus not all men coerce and control the women in their
lives. But treating men who batter as mentally ill ignores the fact

thatduimestic vivlence is fntentivmal behavior withahistorical; ool
turally sanctioned purpose, which was and is for men to keep their
wives “in their place.” Domestic violence is not a mental illness but a
social phenomenon. It cannot be understood apart from the histori-
cal and cultural context of female subordination.

At the American Medical Association’s 1994 National Conference
on Family Violence, Michael Paymar, Director of the Duluth Bat-
tered Men’s Program gave this short history of domestic violence
through the ages.

The use of violence to subordinate women has deep historical roots
which have been tolerated and supported by institutions for genera-
tions. In the Roman Empire a husband had absolute control over his
wife. A wife could be beaten for drinking, going to public games
without her husband’s permission or walking outdoors without her
face being covered. A husband could put his wife to death without
trial for adultery . ...

In the Middle Ages, a woman was considered the property of her
husband. Because of this proprietary relationship, marriages were
usually arranged. The accepted notion by both the state and the
church that the wife was a commodity allowed the husband to beat,
and at times kill . . . a wife for various indiscretions.

Much of American law was influenced by English Common Law
which specifically addressed the right of “moderate chastisement”

men’s later violence against women partners was witnessing domestic abuse
as a child.)

8 Ingrassia, Boy Meets Girl, Boy Beats Girl, Newsweek, Dec. 13, 1993, at
66.
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for the husband to maintain an obedient wife. These laws didn’t
change until the end of the 19th century. It wasn’t until the mid
1970°s that state legislatures drafted specific domestic agsault stat-
utes giving police arrest authority to make warrantiess arrests and
provide for civil remedies for victims. !

Many men are still socialized to believe they are justified in using
aggression and violence against women. Men are taught that a vio-
lent reaction to a situation is a proper reaction. Men are also more
concerned with preserving their authority. Their willingness to use
force, together with the commonly accepted view that men are meant
to control women, leads to specific acts of aggression by men against
their female partners. Social scientists have termed this “learned
behavior.” As noted earlier, batterers also learn to be selective,
choosing “safe,” culturally sanctioned victims who will not fight
back. They do not beat up their bosses, transit cops, or other cbvious
sources of frustration, anger, and fear in their lives. Rather, they act
out their obsession with conirol against one specific target, their
girlfriends and wives.

A view of violence as something socially “normal” is widely
accepted in the psychological literature on violence. “Human beings
reward and encourage aggression in certain circumstances and set-
tings.”? Family violence does not oceur only in deviant or
pathological individuals or family structures. To the contrary, “men
who assault their wives are actually living up to cultural prescrip-
tions that are cherished in Western society — aggressiveness, male
dominance, and female subordination — and they are using physical
force as a means to enforce that dominance.”3

§ 1:42 - Vietim’s freedom to leave

Myth 9: It is easy for a battered woman to leave her abuser.

Fact: There are many reasons why it is extremely difficult for a
battered woman to leave her abuser, chief among them is that leav-
ing is offen the most dangerous step she can take.

Discussions of domestic violence typically focus on why the woman
does not leave, rather than on why men batter and why society
allows it. A variation on this is judges and others who say to the

[Section 1:41]

t Paymar, Building a Coordinated Community Response to Domestic
Assault: An Overview of the Problem 5 (Mar. 1994).

2 Dobash & Dobash, Violence Against Wives 22 (1979).
3 1d. at 24.
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woman that the situation could not have been as bad as she claims or
else she would have left. It is, therefore, essential to understand the
many reasons women feel they have no choice but to remain in an
abusive relationship.

§ 1:43 ~— — Escalation of abuse

Abuse escalates dangerously when women try to leave. The most
dangerous time for a battered woman is when she leaves the rela-
tionship. Coercion and control are at the heart of domestic violence
and the batterer is enraged and panicked when his victim refuses to
be controlled by him any longer, Many male batterers stalk and
harass women who leave. 1 More than 75 percent of the most serious
injuries and deaths to battered women occur after they leave their
abusers.? In United States v. Bailey the victim’s husband beat her

----------------------------- —into-a permanent vegetative stateaftershe tokd hinr tiemariiaps
was over.?

Batterers teli their victims that if they leave, they will find and kill
them and their children and their relatives. The victims know from
the men’s past behavior that these are not idle threats. Although it
seems paradoxical, many battered women stay with or return to the
batferer to protect their own safety and that of their children and
other family members. In Ricketis v. City of Columbie, for example,
after the victim moved with her five children into her parents’ home,
her husband threatened that if she did not return he would kill her
or someone in her family. She did return in an effort to protect
herself and her family from his threats. When the abuse worsened
and she again moved out, her husband broke into her parents’ home,
killed his mother-in-law and abducted and raped his wife.* As Evan
Stark writes, “The positive value placed on leaving ignores the fact
that domestic violence is a struggle for control and overlooks the
extreme danger of separation.”$ ‘

[Section 1:43]
1 See discussion of stalking at § 1:51, infra.

2U.S. Justice Dept., U.S. Crime Survey, 1990; See Hart, State Codes on
Domestic Violence: Analysis, Commentary and Recommendations, 43 Juv &
Fam Ct J 34 (1992),

3 United States v. Bailey, 886 F. Supp. 7 (W. Va. 1995).
4 Ricketts v. City of Columbia, 36 F.3d 775 (8th Cir. 1994). .

5 Stark, Re-Presenting Woman Battering: From Battered Woman Syn-
drome to Coercive Control, 58 Alb L Rev 973, 986 (1985), citing Martha R,
Mahoney, Legal Issues of Battered Women: Redefining the Issue of Separa-
tion, 90 Mich L. Rev 1, 60-63 {1991).
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§ 1:44 — — Fear of losing children

“He said if I testified against him — or told anyone that he was
threatening me — he’d take the kids and I'd never see them again!”?
Batterers often threaten to take the children if the woman leaves
and women frequently stay in abusive relationships because they
believe it is the only way to keep their children. The women’s fear is
well-founded. Some men simply kidnap their children. In a custedy
case, many states have no statutes requiring judges to treat domes-
tic violence as evidence of the batterer’s unfitness for custody, and
batterers are often awarded custody.? In Patricia Ann S. v. James
David 8.,% the West Virginia Supreme Court upheld a custody
award to a man who beat his children and his wife and, in a classic
pattern of coercive control, did not permit his wife to have any money
whatsoever, not even to buy groceries. This decision produced a
sharp dissent from the chief justice about the continued existence of
gender bias in the courts.*

§ 145 — — Financial dependence

Battered women who are not financially independent are often
afraid to leave the abuser who provides family support. These
women lack the skills to support themselves and their children and
know that the welfare system will not adequately support them or
treat them with respect. Battered women of color are even more
affected by economic constraints than their white counterparts
because their family and friends have fewer resources with which to
assist them.?

Domestic violence is a principal cause of poverty and homelessness
for women and their children. One of the first things a woman gener-

[Section 1:44]

t Nebraska Domestic Viclence Sexual Assault Coalition Newsletter,
Improving the Justice System’s Response to Domestic Violence, at 1 (June
1995).

2 Gehafran, Overwhelming Evidence: Reports on Gender Bias in the
Courts, Trial 90 (Feb. 1990). For information about obtaining these reports
write: National Judicial Education Program, 99 Hudson Street, 12th floor,
NY, NY 10013.

3 Patricia Ann S. v. James David 8., 435 8.E.2d 6 (W.Va. 1993).

414. at 15, 28.

[Section 1:45]

1 Crenshaw, Mapping the Margins: Intersectionality Identity Politics and
Violence Against Women of Color, 43 Stan L Rev 1241, 1257 (1991).
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ally does when fleeing an abusive situation is apply for welfare,
Officials at battered women's shelters report that 60 to 95 percent of
the women who come to them go on welfare.? The changes to the
welfare laws adopted by Congress only aggravate the situation for
abused women. For example, the two-tiered benefit system (adopted
by some states with waivers to experiment), which forces a woman to
receive benefits based on the cost of living in her home state, pre-
cludes many women from fleeing the state where her abuser lives.
Additionally, work reguirements dissuade the woman without child
care from leaving her abuser.3

The funding for bat{ered women’s shelters is minimal. Tens of
thousands of women and their children are turned away from these
shelters every year, giving them the grim choice of using homeless
shelters or returning to the abuser. In some surveys of women in

homelessshelters;half-attribute-their homelessness-to-theirneed-to
flee from a violent partner and many of these women do return to
him.4

When women who are on welfare try to begin work and attain
economic independence, they are often beaten by their partners.
Numerous job training programs report that many women cannot
complete the programs because of their partners’ abuse.® Therefore,
few develop the necessary education or skills to make it on their own.
Women who are employed are often fired because of escalating time
off to tend to injuries resulting from the abuse or to appear in court.

§ 1:46 — — Pressure from victim’s family

Often when women turn to their families for support, they are
pressured to stay in the abusive relationship. Their parents and
siblings may see nothing wrong with wife beating because it is the
norm in their own relationship. They may feel that divoree breaches
their family, eommunity, or religious mores, They may care more
about protecting their social standing than protecting their daugh-

? Raphael, Welfare Women, Violent Men, Christian Sci Monitor, Apr. 20,
1995.

3 See Ehrenreich, Battered Welfare Syndrome, Time, Apr., 3, 1995, at 82,

414,

$U.8. GAO, GAO/HEHS-95-28, Welfare to Work 12 (1994); Washington
State Inst. for Pub. Policy, Over Half of the Women on Public Assistance in
Washington State Reported Physical or Sexual Abuse as Adults (1992);

Raphael, Domestic Violence and Welfare Reform, Poverty & Race, Jan./Feb.
1995, at 19,
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ter. When Bess Myerson, a former Miss America and later New York
Senatorial candidate, sought help from her parents to leave an abu-
sive husband, her mother said, “But you've just bought new
curtains.”?

§ 1:47 - -— Personal religious convictions and pressure
from religious institutions

Some women from religious backgrounds stay in abusive mar-
riages because they believe that leaving would be breaking their
marriage vows and a gin.! While some clergy actively support
women secking to leave their abusers, 2 others tell women that they
must stay with their batterers and preserve their marriage and
family at all costs, even at the risk of their lives.?

The Church has helped to create and uphold a social climate that
allows for such violence [against women)]. . . . The Church’s complie-
ity in the problem of domestic viclence is manifest in both its
theology and practice. A theology focused on God’s omnipotence
suggests that God would stop the abuse unless the victim deserved
it. A theology focused on Jesus’s suffering and submission, rather
than his power, suggests that victims, too, should submit to their
own suffering and powerlessness. 4
This theology results in pastoral practice in which clergy tell bat-
tered women, “Pray for your husband; God will protect you” and
“Christ suffered and died for you on the cross. . . . Can’t you bear
some suffering, too?”5 Some rabbis also accuse battered women of
provoking their husbands’ violence, trivialize the assaults, and
advise abused women to go home and submit to their husbands.®

{Section 1:46]
1 Remarks of Bess Myerson to the NOW Legal Defense and Education

Fund Leadership Council, June 6, 1994.
[Section 1:47]

* Ragsdale, The Role of Religious Institutions in Responding to the
Domestic Violence Crisis, 58 Alb L Rev 101, 120 (1895).

21d. at 109,

3 1d. at 104.

414, at 1045,

5Id. at 106.

& Spitzer, “Shalom Bayit” and Kabbalat Shabbat Service in Domestic
Violence/ Family Violence Awareness: Rabbi Kit 8.
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§ 1:48 ~— — Low self-esteem

The phrase “low self-esteem” has become such a cliché that it is
difficult to bring its meaning into focus. Self-esteem is a critical
aspect of personality development. It involves a sense of oneself as
intelligent, competent, and able to cause positive things to happen
through one’s own efforts. Self-esteem shapes one’s sense of
self-worth and independence. Many battered women are deprived of
self-esteem through repeated humiliations by their partner. They
are repeatedly told that they are failures, that they are so useless
and undesirable that no one else except the batterer would want to
be with or help them. The destruction of self-esteem is a central
aspect of the coercive control batterers exert. It is the reason why
protocols of questions for lawyers to use in identifying battering
include not only questions about physical violence and forced sex,

but also, “Does your partner constantly criticize you and your abili-
ties as a wife or partner, mother, or employee?”? Over time, many
battered women come to believe their batierer’s propaganda. These
women's self-esteem is destroyed and they perceive themselves as
unworthy, incompetent, and unable 1o survive in the world without
the batterer.

Some cases in which battered women stay because they perceive
themselves as fatlures are especially puzzling because to the outside
world the woman functions extremely well. She may be an excellent
mother, she may hold a demanding job. These spheres in which the
battered woman is effective despite her own poor self-image are
called “islands of functioning,” a phrase which clearly conjures the
situation of someone otherwise adrift in a sea of helplessness.

$1:49 -~ — Insensitivity of the justice system

When battered women finally turn to the justice system for protec-
tion, they are often treated with derision. Police, prosecutors, court
personnel (including some attorneys appointed by the court fo
represent them), and judges may trivialize their complaints as mere

[Section 1:48]

1 New York State Office for the Prevention of Domestic Violence, OPDV
Bull 6, 8 {1994). For a complete discussion of & protocol for lawyers for
identifying battered women and the reasons battered women may refuse to
tell their lawyers that they are being battered, see Waits, Battered Women
and Family Lawyers: The Need for an Identification Protocol, 58 Alb L Rev
1027 (1995). See also Valente, Addressing Domestic Violence: The Role of
the Famly Law Practitioner, 29 Fam L @ 187 (1995) (special issue on
dormestic vioclence which also includes other valuable articles).
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family matters that do not belong in court. Serious physical assaults
often go unpunished. In some jurisdictions, even where orders of
protection ordering batterers to stay away from the victim are
issued, violations of those orders, including vicious assaults, may
resultin a mere slap on the wrist. ! Police often ignore complaints by
women who are being abused. They do not want to become involved
in “family matters.” In Thurman v. Torrington, a multi-million dol-
lar judgment was entered against a Connecticut police department
whose officers literally sat in a police car watching a man beat and
stab his wife so severely that she became a quadriplegic. ? There are
many cases from all over the country where judges impose de
minimis sentences on men who abuse, and even kill, their partners.
For example, in 1994, a Baltimore judge sentenced a man who shot
his wife in the head with a hunting rifle to eighteen months, to be
served on work release. The judge sympathized with the defendant,
who found his wife in bed with another man, and commented, “I
seriously wonder how many married men . . . would have the
strength to walk away without inflicting some corporal punishment.
... I shudder to think what I would do.” 3

The clear message all these cases send to battered women is that
they might as well stay with their abuser because police and the
courts will not protect them. Women of color are particularly wary of
turning to the justice system because they know all too well that
some police, court personnel and judges assume that people of color
are inherently more violent and not worth trying to protect. 4

[Section 1:49]

1 Schafran, Overwhelming Evidence: Reports on Gender Bias in the
Courts, Trial 30 (Feb. 1990). For information about obtaining these reports
write: National Judicial Education Program, 99 Hudson Street, 12th floor,
NY, NY 10013.

2 Thurman v. Torrington, 595 F. Supp. 1521 (D. Conn. 1984).

3 Reporter’s Official Transeript of Proceedings (Sentencing) at 4-5, Pea-
cock, (No. 94-CR-0943). See also Schafran, There’s No Accounting for
Judges, Alb 1. Rev 103, 104 (May 1995).

4 See Hawkins, Devalued Lives and Racial Stereotypes: Ideological Barri-
ers to the Prevention of Violence Among Blacks in Violence in the Black
Family 189-206 (1987), and Tong, Black Perspective on Women, Sex and the
Law in Women, Sex and the Law 153 (1884).
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§ 1:50 — Domestic violenee committed by women against
men

Myth 10: Domestic violence committed by women against men is
equivalent to the domestic violence men commit against women.

Fact: Although some women do commit violent acts against men,
women do not subject men to the coercive control, physical intimida-
tion, chronic fear, isolation, entrapment, and stalking which are the
hallmarks of battering.

The myth that there is a “symmetry” in the domestic violence
engaged in by women and men, and that women are as violent as
men, has become increasingly popular in recent years.! We can
expect this myth to be played up as was the rough sex defense in
several recent murder cases.? Indeed, this is already happening.
Where these distortions can take us is illustrated by the New York

case noted at the beginning of this chapter in which a college student
angry at his girlfriend for breaking up with him clubbed her with a
length of wire cable and stabbed her in the head. She had four knives
in her head, while he had a small cut between two fingers. He
pleaded self-defense and was acquitted.?®

The myth of “symmetry” in domestic violence arises from a pro-
foundly flawed research methodology predicated on a survey
research instrument called the Conflict Tactics Scale (CTS). In this
survey currently married4 women and men are asked such ques-

{Section 1:50]

1§t p., Dunn, Truth Abuse, New Republic, Aug. 1, 1994, at 16; Farrell,
Spouse Abuse: A Two-Way Street, USA Today, June 29, 1994, at 15A; Brott,
When Women Abuse Men, Wash Post, Dec. 28, 1983; Straus, Physical
Assaults by Wives: A Major Social Problem, in Current Controversies on
Family Violence 87 (Gelles & Loeseke, eds. 1923); McNeely & Robin-
son-Simpson, The Truth About Domestic Violence: A Falsely Framed Issue,
Soc Work 485 (Nov.—Dec. 1987). :

2 See, e.g., Maximum Sentence in Woman’s Strangling, NY Times, Dec.
13, 1994, at B9 (businessman claimed he choked his girlfriend accidentally
during rough sex); Linden, The Preppie Killer Cops a Plea, Time, Apr. 4,
1988, at 22 (Robert Chambers, the first recent rough sex defendant).

8 Linda Stasi, Men & Women Fight, NY Post, May 15, 1895, at 4.

4 As discussed earlier, gathering data about domestic violence by ques-
tioning currently married couples ignores the fact that the large majority of
the most serious assaults and murders occur when the woman tries to
escape the abusive relationship. Bureau of Justice Statistics, Dep’t of Jus-
tice, Violence Against Women: Estimates from the Redesigned Survey, Aug.
1995, at 3. Because the Conflict Tactics Scale asks only about violence used
to resolve conflicts, it misses many serious cases in which the purpose of the
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tions as, “Have you hit your partner in the last year?” Roughly equal
numbers of women and men say yes. The problems with claims that
the Conflicts Tactics Scale demonstrates a symmetry in women’s
and men’s spousal abuse are at least threefold.

First, the CTS is administered to married couples only. The most
and the worst domestic violence is inflicted on women who have left
their husbands and boyfriends by men who cannot stand losing
control over them. According to the new Bureau of Justice Statistics
report, in 19921993 the victimization rate of women separated from
their husbands was three times higher than that of divorced women
and twenty-five times higher than that of married women.® The CTS
cannot capture the myriad stalking cases where men separated and
divorced from their wives beat, rape and murder them.®

Second, the CTS focuses on whether couples use violence to resolve
disputes. As Evan Stark points out, this means that many serious
cases in which the purpose of the violence is to intimidate and control
will be missed.” No question on the CTS would capture Chris Bai-
ley’s locking his wife into their home and disconnecting the
telephone lines,? although legally this is false imprisonment. The
CTS would not capture the myriad cases in which men use unpre-
dictable violence as a tool o maintain control, assaulting their wives
for no apparent reason and with no apparent pattern to keep these
women off balance and remind them of who is boss.

Third, the CTS questions have no context. We do not know who hit
whom with what: an open hand or a length of wire cable. We do not
know the history of the relationship: was this the first time she

violence is solely to intimidate or coerce. See Stark, Re-Presenting Woman
Battering: From Battered Woman Syndrome to Coercive Control, 58 Alb L.
Rev 983 (1995).

§ Bureau of Justice Statistics, Dep't of Justice, Violence Against Women:
Estimates from the Redesigned Survey, Aug. 1995, at 4. This franslates to
one of every twelve separated women as compared to one of every 370
married women reporting violence by an intimate. Attacks on Women Usu-
ally by an Intimate, Nat’l L J, Aug. 28, 1995, at Al4.

6 See discussion of stalking at § 1:51, infra.

7 Stark, Re-Presenting Woman Battering: From Battered Woman Syn-
drome to Coercive Control, 58 Alb L Rev 973, 986 (1995).

8 {Inited States v. Bailey, 886 F. Supp. 7 (W. Va. 1995); Man Guilty Under
Federal Abuse Law, NY Newsday, May 24, 1995; details of defendant Bai-
ley’s treatment of his victims also come from Rebecca Betts, U.S. Attorney
for West Virginia, Remarks to the Federal Magistrate Judges Workshop,
June 15, 1995, at 13.
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struck back after years of his physical attacks? This context makes a
vast difference in whether we should label these acts “viclent” or see
them as equivalent when committed by men and women. As one
commentator notes, “The failure . . . to distinguish between a situa-
tion in which a temporarily angered woman slaps a man who laughs
derisively at her futile gesture from the controlling slap that loosens
a ‘disobedient’ wife’s teeth ignores matters of motivation and conse-
quence that are central to the understanding of family viclence.” ©
These studies ignore the purposes for which women and men use
violence in their relationships. For women, violent acts are usually
an expression of emotion or an act of self-defense. These are qualita-
tively different purposes from coercion and control. Men’s viclence
and threats of violence induce fear and terror in their female part-
ners in a way that shapes these women’s lives. This is rarely true of
women's violent acts toward men.'® Women do use weapons more

often than men, but it is most probably because the disparity in size
and strength between men and women obliges women to use weap-
ons for self-defense.

The most thorough explanation of why research utilizing the Con-
flicts Tactics Scale is unreliable is an article by Russell P. Dobash, R.
Emerson Dobash, Margo Wilson, and Martin Daly titled “The Myth

? Johnson, A Woman's Place?, Mother Jones, Jan/Feb 1995, at 8, Letter to
the Editor.

10 This reality was documented in a recent study which sought to learn
whether arguments in couples where the husband is violent differed from
those in nonvioclent couples. The study involved sixty couples experiencing
husband-to-wife domestic violence and thirty-two whose marriages were
troubled but not violent. In both types of marriages almost all the wives
admitted to at least a low level of violence themselves. The researchers
wanted to learn how violent behavior by a wife differs from violent behavior
by a husband, what triggers the violence, what can ead it, and how the other
spouse feels about it. They found thai: women were violent only in reaction
to their husbands’ violence; husbands became violent for multiple reasons
and there was no action their wives could take to stop it; only the wives of
abusers were frightened during arpuments; and the abusers knew they
frightened their wives. Neither the wives of nonabusive men nor any of the
men in either type of marriage reported feeling fear when they argued with
their spouses. The study concluded that abusive men deliberately use vio-
lence to control their wives and that there is no way their wives can stop
them. Jacobson, et al., Affect, Verbal Content and Psychopathology in the
Arguments of Couples with a Violent Husband, 62 J Consulting & Clinical
Psychol {1994).
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of Sexual Symmetry in Marital Violence.” 11 This article details the
authors’ and others’ research into the methodological flaws in the
CTS scale. For example, one researcher gave the CTS to 103 couples,
and then conducted intensive interviews to check its meaningful-
ness. She concluded: '

While CTS items appear behaviorally specific, their meanings still
are open to interpretation. In one couple who endorsed the item
“kicking,” for example, we discovered that the kicking took place in
bed in a more kidding, than serious fashion. Although this behavior
meets the criterion for severe abuse on the CTS, neither spouse
viewed it as aggressive, let alone violent. In another couple, the wife
scored on severe physical aggression while the husband scored on
low-level aggression only. The inquiry revealed that, after years of
passively accepting the husband’s repeated abuse, this wife finally
decided, on one occasion, to retaliate by hitting him over the head
with a wine decanter.1?

“The Myth of Sexual Symmetry in Marital Viclence” investigates
the data respecting both the CTS scale and the data on partner
homicides, which have also been used to claim a “symmetry” for
men’s and women’s violence toward one another. The researchers
conclude that “[tlhe evidence is overwhelming that a large propor-
tion of the spouse-killings perpetrated by wives, but almost none of
those perpetrated by husbands, are acts of self-defense. Unlike men,
women kill male partners after years of suffering physical violence,
after they have exhausted all available sources of assistance, when
they feel trapped, and because they fear for their own lives.” 13

11 Niobash, et al., The Myth of Sexual Symmetry in Marital Violence, 38
Soc Probs 71 (Feb. 1992). The myth of symmetry is also exposed by the new
Bureaun of Justice Statistics’ report. Burean of Justice Statistics, Dep't of
Justice, Violence Against Women: Estimates from the Redesigned Survey,
Aug. 1995, at 5. The average annual percentage of violent victimization by
an intimate {(a spouse, ex-spouse, current or former boyfriend or girifriend)
is 29 percent for women and 4 percent for men. Id.

1214.at 79. ‘

13 1d. at 81. The Bureau of Justice Statistics reports that “[flemale victims
of homicide were significantly more likely to be killed by a husband,
ex-husband, or boyfriend than male victins were to be killed by their wife,
ex-wife, or girlfriend. In 1992 approximately 28 percent of female victims of
homicide (1,414 women) were known to have been killed by their husband,
ex-husband, or boyfriend. In contrast, just over 3 percent of male homicide
victims (637 men) were known to have been killed by their wife, ex-wife, or
girlfriend,” Bureau of Justice Statistics, Dep't of Justice, Viclence Against
Women: Estimates from the Redesigned Survey, Aug. 1995, at 4.

Page 1-54




EMPIRICAL DATA § 1:52

Finally, the myth that there is symmetry in the violence between
men and women is completely shattered by a variety of studies on
the incidence of partner violence and marital rape. For example,
according to the National Crime Victimization Survey for
1992-1993, 29 percent of female victims as compared to 4 percent of
male victims reported violent victimization by an intimate, meaning
a spouse, ex-spouse, current or former boyfriend or girlfriend. 14
Among female victims of rape and sexual assault, 26 percent
reported rape by an intimate, Among male rape and sexual assault
victims the percentage who reported rape by an intimate was statis-
tically insignificant.?s

Some women commit violent acts against men that are not acts of
self-defense, and some of these acts result in serious injury. These
cases are no less reprehensible because women are the perpetrators.
When police and judges laugh off the men in these situations and tell

them-—te-hit-baekor-take-care-of-themselves;-as-does-sometimes

- Bappen, it is no more acceptable than when viclence against women
is trivialized. Nonetheless, we should not be misled by individual
cases into finding a symmetry between men’s and women’s violence
toward one another which does not exist.

§ 1:51 Myths about stalking

Stalking is a widespread, apparently increasing and vastly misun-
derstood crime. For those who have never experienced it, many of the
manifestations of stalking seem harmless. Why be afraid of a man
who calls you repeatedly or parks his car outside your home or office
for a few hours so long as he keeps his distance? But for those
victimized by stalking, it is a form of terrorism that shapes the
pattern of their entire lives. Although celebrity stalking gets the
most press, the majority of stalking victims and those at greatest
risk of physical assault and death are women who have ended rela-
tionships with abusive men. This is the group of stalkmg victims on
which this discussion focuses.

§ 1:52 — Violence of stalking
Myth 1: Stalking is not a violent crime.

4 Bureau of Justice Statistics, Dep’t of Justice, Violence Against Women:
Estimates from the Redesigned Survey, Aug. 1995, at 3,

¥ Id. Of course, male under-reporting of rape by intimate partners is a
factor, but it is extremely unlikely to account for the dramatic disparity of
these statistics.
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Fact: The fact that stalking does not involve physical contact does
not mean it does no violence to the victim. Stalking is a form of
terrorism which inflicts profound psychological trauma and is often
the prelude to physical assault, rape, and murder.

Stalking is usually defined as the wiliful, malicious, and repeated
following or harassing of another person while making a credible
threat that places that person in reasonable fear of death or great
bodily injury. State statutes which focus on the victim’s state of mind
include, for example, Michigan’s, which requires that to label a
course of conduct stalking it must “cause a reasonable person to feel
terrorized, frightened, intimidated, threatened, harassed or
molested.”?

A victim seeking to utilize stalking statutes often finds that those
to whom she turns for protection do not see the stalker’s behavior as
she does. They discount her fears, perceive no credible threat and
label her unreasonable. Their reaction is similar to that criticized in
the earlier cited sexual harassment case of Ellison v. Brady, where
the court said “[mlen, who are rarely victims of sexual assault, may
view sexual conduct in a vacuum without a full appreciation of the
social setting or underlying threat of viclence a woman may per-
ceive.”2 As the California Court of Appeal wrote in People v. Romero,
“battered women . . . may perceive danger and imminence differently
from men. . . . A subtle gesture or a new method of abuse, insignifi-
cant to another person, may create a reasonable fear in a battered
woman.” 3

That stalking is a form of terrorism was recognized by both the
California judge who initiated development of that state’s stalking
statute and the state senator who introduced it. The judge proposed
that the statutory language be drawn from the California penal law
defining terrorism. The senator wrote that the legislation was
needed to “provide law enforcement with the tools necessary to
arrest [stalkers] before they can make good their threats” and to
indicate to stalkers that “the people of the State of California will no
longer stand for the systematic terrorism of innocent victims.” 4

[Section 1:52]

* Mich Comp Laws § 600.2950(d).

2 Ellison v. Brady, 924 F. 2d 872, 879 (9th Cir. 1991).

3 People v. Romero, 13 Cal. Rptr. 2d 332, 338 (Ct. App. 1982),

4 The legislative history of the California stalking statute is discussed in
Bernstein, Living Under Siege: Do Stalking Laws Protect Domestic Violence
Victims?, 15 Cardozo L Rev 525 (1993).
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Omne commentator proposes that the menace of stalking by a for-
mer mntimate partner is best understood as the fourth phase of the
three-phase cycle of domestic violence described by Lenore Walker. 5
As noted earlier, Walker describes battering relationships ag having
three phases. The first is a tension-building phase characterized by
minor battering incidents in which the batierer acts out his suspi-
ciousness, jealousy and need to control in order to bolster his low
self-esteem. The second phase is the acute battery. The third phase
is a period in which the batterer begs forgiveness and promises to
reform. ®

Stalking by a former partner can be seen as the fourth phase of
this cycle which occurs after the vietim has left the batterer — when
he becomes obsessed with reestablishing the relationship and his
control over her. It is well known that the most dangerous time for a
battered woman is when she leaves the relationship, which 1s pre-

cisely why many stay.’ The women who do leave often spend the rest
of their lives in fear and on the run.

If the wife does manage to escape, her husband often stalks her like
a hunted animal. He scours the neighborhood, contacts friends and
relatives, goes to all the likely places where she might have sought
refuge, and checks with public agencies to track her down. . . .
Unless she can afford to leave town and effectively disappear, =
woman is never quite safe from a stalking husband. 8

When stalking is understood as the fourth phase of the battering
cycle, or in the context of the ongoing pattern of coercive control
described by Evan Stark,® stalking behaviors that observers per-
eeive as annoying but innocuous take on a different meaning and the
victims’ fears become reasonable. A woman who has lived with a
man who coerced and controlled her through physical and psycholog-
ical abuse and threatened to find and destroy her if she ever left him
knows how dangerous any contact with this man is. When he sends
her roses after she has made it clear she wants no contact with him,
appears in the doorway of her workplace, follows her home from
work, parks outside her home, telephones her repeatedly, slashes
her car tires and other “preliminary” behaviors, she understands his

514,

8 Walker, The Battered Woman Syndrome (1984).
7 See § 1:43, supra.

8 Martin, Battered Wives 77 (1976).

% Stark, Re-Presenting Woman Battering: From Battered Woman Syn-
drome to Coercive Control, 58 Alb L Rev 973, 986 (1995).
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message and is right to be terrified. Instilling terror in another
human being is a violent act.

Stalking is frequently a prelude to assault, rape and murder. Inti-
mate partner stalkers rarely stop with no-contact behaviors. Rather,
their actions escalate to property damage (e.g., tire slashing,
break-ins, arson)1® and then to assault, rape, and murder. Cases
revealing this pattern are legion. When a Tampa waitress broke up
with her boyfriend he began by coming to her restaurant and staring
at her, then phoned her repeatedly with threats to “hurt you like you
hurt me,” then moved on to tampering with her brakes before he was
stopped. ! The husband of a Baltimore woman with a stay-away
order cornered her in a Laundromat and set her afire. *? In Thurman
v. City of Torrington, 1® the victim, who also had a stay-away order,
was repeatedly harassed, threatened, and assaulted until the day
multiple stab wounds left her a paraplegic. A Utah man outraged
over his divorce harassed his wife with threatening phone calls and
letters, broke into her home, and upon “graduation” from a court
ordered eight-hour anger management program broke into her home
again and murdered her. ** Ricketts v. City of Columbia, described
earlier, involved stalking that led to rape and murder. 15 1t is esti-
mated that 90 percent of the women murdered by their former
partners have been stalked. 18

19 Arson, of course, can also be lethal. In 1990 a New York man angered
that his girlfriend had ended their relationship set fire to the illegal social
club in which she worked because he “wanted to get back together” with her.
Eighty-seven people died. Wichers, Male Violence the Real Cause of Bronx
Fire, NY Times, Letters to the Editor, Apr. 10, 1990, at A20.

1 Puten, [ Was Stalked, McCall’s, Aug, 1995, at 35.

12 11911, Vietims Urge More Protection Under Maryland Domestic Viclence
Law, Wash Post, Feb. 25, 1992, at C5.

13 Thurman v. Torrington, 595 F. Supp. 15621 (D. Conn. 1984) (first case to
impose municipal Hability on police for failing to protect a domestic violence
victim).

14 Pay One: Soft on Domestic Violence? (ABC television broadcast, Feb. 2,
1995) (LEXIS, News Library, Curnws File). When the judge was asked why
he had not treated the ex-husband’s threats and break-in as the serious
crimes they were, the judge said he, too, had been through a painful divorce
and understood that Clark was angry, felt alone, and thought no one cared
about him. Id.

15 Ricketts v. City of Columbia, 36 F.3d 775 (8th Cir. 1994).

16 Beck, Murderous Obsession, Newsweek, July 13, 1992, at 61.
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§ 1:58 — Actual harm

Myth 2: Stalking itself does no real harm.

Fact: Being stalked is psychologically terrifying and turns the
victim’s life into a prison.

The harm that stalking itself does and the importance of making
clear on the record just how it affects the victim is illustrated by the
preliminary hearing in a Michigan case called People v. Ransom.?
The defendant was the complaining witness’s former boyfriend with
whom she had had a child out of wedlock and a supervised visitation
order. The defendant was charged with aggravated stalking because
of his repeated telephone calls to the witness’s home in which he said
“beloved me and . . . he didn’t want me to be with anyone else.”2 The
prosecutor had the victim list the number of calls on the dates in
question but asked only one question about how the calls made the
witness feel. She answered, “Very threatened, nervous. Just basi-

cally drove me crazy and . . . he'd threaten me.”% The defense
attorney elicited the fact that the defendant had pushed her but
never actually hit her. '

The judge, mindful of the need to document the victim’s fears fully
on the record so her perception of threat would be crédible to others,
asked the witness several questions about how the calls made her
feel and whether they caused her to change her behavior. # The judge
learned that in these calls the defendant threatened to kill the wit-
ness because he did not want her to have anyone else,? that she
feared defendant because of his drug use and did not know what he

[Section 1:53}

! People v. Ransom, No. 95-CR-582 (D. Mich. Mar, 28, 1995).
2 1d. (reporter’s transcript).

2 1d. at 186.

4 People v. Ransom, No. 95-CR-582 (D. Mich. Mar. 28, 1995).The judge
explained his detailed questioning of the witness by queting the following
statement from Schafran, Credibility in the Courts; Why is There a Gender
Gap?, Judge’s J 5-6 (Winter 1995); ‘

[Clontextual credibility is what I was looking for and by that I mean
credibility that depends upon understanding the context of the claim. How
can you assess someone’s credibility if you literally do not know what she’s
talking about [,] which is often the case when the matter is about women’s
life experiences. Our justice system, like our entire society [] is unused to
hearing women talk about their lives. An individual has a hard time being
perceived as credible when she is talking about an area about which people,
both men and women, have few facts and many mistaken opinion(s].

{Reporter’s transeript.)
51d. at 31.
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was capable of,® that when he was out of jail she always had some-
" one follow her home because she feared his coming to get her,” that
she had developed ulcers, ® that she had placed locks on her windows
and three deadbolts on her doors,? and that while she onece would
have driven to the store and left her car door unlocked while she
shopped, she would never do that now. 1 These answers led to a
question from the defense attorney which produced the information
that when the defendant was in jail she called every few nights to be
sure he was still there so she could go home in peace. "

Obviously someone reading this transeript in People v. Ransom
could still discount the witness’s response as an overreaction to a
string of annoying telephone calls and some hot air threats. But this
transeript amply demonstrates how stalking behavior as “innocu-
ous” as phone calls can be traumatizing for the victim.

§ 1:54 Myths about child sexual abuse/incest

Child sexual abuse cases are among the most difficult issues with
which law enforcers, attorneys, judges, and jurors must deal. Just
how difficult is captured by a therapist who says of his own profes-
sion’s response to the feelings stirred up by these cases, “It’s as if we
don’t want to know what can really happen to children. It’s as if we're
protecting our own image of childhood; our own image of a benign
world.”?

The horror of child sexual abuse is elevated when the abuse occurs
within the family, most painfully when the abuser is a parent. Incest
challenges people’s most cherished beliefs about what childhood and
parenthood should be. The wish: to see these beliefs reflected in every
household is particularly strong when the abuser “looks like us.”
When an abuser shares the observer’s economic class, race, gender,
educational level, or other characteristic, it becomes even more pain-
ful to acknowledge that such a person could have deviated so far
from the norm of what a parent should be. Indeed, the revulsion

6 1d. at 32.
71d. at 34-35.
8 1d. at 35.
814,

10 14, at 36.

1 1d. at 37.
{Section 1:54]

1 Pinus, UCLA School of Medicine, Healing QOur Children (Baxley Media
Group).
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leads many people to assume that an incestuous parent must be
“sick” in a way that would produce a finding of obvious abnormality
on psychological tests. This thought process leads to a situation in
which an accused who is not demonstrably “sick” (for example,
psychotic) according to standardized psychological tests is perceived
as not guilty.

Yet the reality is that “sickness” in this sense of a demonstrable
psychological pathology is atypical of child sexual abusers and other
sex offenders.? While revulsion and the assumption that a sexually
abusive parent must be certifiably “sick” is an understandable
response, it is not an informed response, and it leads to a failure to
protect children and punish offenders.

§ 1:55 — Frequency

Myth 17 Child Sexual abuse is rare and incest cases are one in a
million.

Fact: At least 20 percent of American women and 5-10 percent of
American men experienced some form of sexual abuse as children.
Family members constituted one-third to one-half of the perpetra-
tors against girls and 10-20 percent of the perpetrators against
boys.?

Our best information about the prevalence of child sexual abuse
and incest comes from retrospective surveys in which a scientifically
selected sample of individuals from the general population (i.e., not
in therapy) are asked about their childhood experiences. A review of
nineteen of these retrospective studies of adults yielded the figures
cited above. Most of the abuse was committed by men (90 percent)
and by persons known to the child (70-90 percent). Around 20-25
percent of cases involved penetration or oral-genital contact. The
peak age of vulnerability was between seven to thirteen. 2

2 Abel, et al., Self-Reported Sex Crimes of Nonincarcerated Paraphiliacs,
2 J Interpersonal Violence 3 (1987). The offenders in this study included 159
men who incestuously abused girls and 44 men who incestuously abused
boys (id. at 19). The study found that contrary to stereotypes, these nonin-
carcerated sex offenders were well-educated and came from the full
spectrum of socioeconomic levels (id. at 12-13).

{Section 1:55]

1 Finkelhor, Current Information on the Scope and Nature of Child Sex-
ual Abuse, in Sexual Abuse of Children, The Future of Children
{(Summer/Fall 1894),

21d.
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In sociologist Diana Russell’s study of 930 randomly chosen
women residents of San Francisco, 16 percent had been sexually
abused by a relative before the age of eighteen, and 4.5 percent had
been sexually abused by their fathers before this age. When incestu-
ous abuse oceurs, it is often repeated many times. In this study, such
abuse oceurred a single time in only 43 percent of the cases. 3 In the
Rape in America study described earlier in this chapter, 29 percent
of all forcible rapes occurred when the victim was younger than
eleven years old, while another 32 percent occurred between the ages
of eleven and seventeen.

The myth that child sexual abuse is rare and “incest cases are one
in a million” gained currency because of a 1955 study by Max Wein-
berg which concluded that child sexual abuse was extremely rare
and that incest victims numbered only one in a million in the
English-speaking world. 3 This study had tremendous influence even
though it was contrary to long existing knowledge about the preva-
lence of child sexual abuse.® As early as 1856 French forensic
scientists documented tens of thousands of child sexual abuse and
rape cases.” They concluded that children’s reports of sexual abuse
were largely truthful even where the children exhibited no signs of
physical abuse.8 Researchers also concluded that agsaults against
children were very frequent and that fathers and brothers were often
the perpetrators. ® In addition, researchers noted that “higher educa-
tion” did not inhibit men from committing such acts. 1% In modern
times, ongoing research since 1929 has documented high rates of

3 Russell, Sexual Exploitation (1984).

4 Crime Victims Research and Treatment Center, Rape in America: A
Report to the Nation 13 (1892).

5 Olafson, Corwin & Summit, Modern History of Child Sexual Abuse
Awareness: Cycles of Discovery and Suppression, 17 Child Abuse & Neglect
15 (1991).

8 1d. See also Salter, Treating Child Sex Offenders and Victims 22 (1988).
The consequences of this myth are many, among them that clinicians
trained as late as the 1970’s were given no instruction in treating incest
victims because, they were told, they would never see one in their practice.

7 Olafson, Corwin & Summit, Modern History of Child Sexual Abuse
Awareness: Cycles of Discovery and Suppression, 17 Child Abuse & Neglect
9210 (1991) (citing Masson, The Assault On Truth: TFreud’s Suppression of
The Seduction Theory (1984)). ‘

B1d.

9 1d. at 10.

1014,
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child sexual abuse. 11

§ 1:56 — Harm to vietim

Myth 2: Incest is not harmful to the vietim.

Fact: Although every child responds differently and there is no
universal effect of sexual abuse experiences, child sexual abuse often
results in short and long term harms to the victim. Incest is espe-
cially harmful. '

According to Dr. Anna Freud, Sigmund Freud’s daughter and an
internationally respected authority on child psychiatry, “Where the
chances of harming a child’s normal developmental growth are con-
cerned, [incest] ranks higher than abandonment, neglect, physical
maltreatment or any other form of abuse. . . . It would be a fatal
mistake to underrate either the importance or the frequency of its
actual occurrence.”

Today there is far greater understanding than in the past of the
harm of child sexual abuse, yet the dismissive attitude that once
prevailed has not been eliminated. In the 1950’s, noted sex
researcher Alfred Kinsey found that 24 percent of the women he
surveyed reported child sexual abuse and that it had terrified and
disgusted them, yet he expressed little sympathy for the victims. “It
is difficult to understand why a child, except for its cultural condi-
tioning, should be disturbed by having its genitalia touched.” 2
Kinsey’s asseciates continued o promulgate this view into the
1970's, with articles in magazines such as Forum and Penthouse. 3
Perpetrators of abuse certainly see no harm in their actions, claim-
ing, for example that they were doing their daughters a favor by
teaching them about sex.

In fact, child sexual abuse may produce a wide range of harmful
symptoms including: (1) for pre-schoolers: aggression, anxiety,
depression, internalizing, externalizing, and inappropriate sexual
behavior; (2) for school-age children: fear, neurctic and general
mental illness, aggression, nightmares, school problems, hyperactiv-
ity, and regressive behavior; and (3) for adolescents: depression,
withdraw, suicidal, or self-injurious behaviors, somatic complaints,

"1 See Salter, Treating Child Sex Offenders and Victims 22 (1988),
[Section 1:56)

1 Freud, A Psychoanalyst’s View of Sexual Abuse by Parents in Sexually
Abused Children and Their Families 34 (Mrazek & Kempe, eds. 1981).

2 Kinsey, et al., Sexual Behavior in the Human Female 121 (1953).
3 See Balter, Treating Child Sex Offenders and Victims 24 (1988).
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illegal acts, running away, and substance abuse. ?

There is a strong relationship between early incestuous abuse and
later experiences of victimization. Research shows a connection
between incest abuse and drug abuse, prostitution, suicide, mental
illness, self-mutilation, alcoholism, running away from home, and
later becoming a mother who is less able to protect her daughters
from incest victimization.®

§ 1:57 — - Long-term effects

The harms of child sexual abuse and incest often continue into
adult life. ! One of the most important findings about the effects of
child sexual abuse is that the impact may not be apparent until
many years later. Studies show that many more serious outcomes
are not observed until adolescence or adulthood. 2 Adults in the gen-
eral population who have been sexually abused have more symptoms
of depression, anxiety, somatization, and dissociation.® Sexual
abuse in childhood increases the risk of receiving certain psychiatric
diagnoses as an adult. 4

These observations have led researchers and clinicians to postu-
late a “sleeper effect” of sexual abuse experiences. 5 In this
conceptualization, the true impact of sexual abuse may not be deter-
mined based on children’s initial responses. In some cases, children

4 Wendall-Tackett, Williams & Finkelthor, Impact of Sexual Abuse on
Children: A Review and Synthesis of Recent Empirical Studies, 113 Psychol
Bull 167 (1993); Walker, Abused Women and Survivor Therapy 62, 63
(1994).

5§ Rusgell, The Secret Trauma: Incest in the Lives of Girls and Women 12
(19886).

[Section 1:57]

' Herman, Father-Daughter Incest (1971); Walker, Abused Women and
Survivor Therapy 62, 63 (1994) (citation omitted).

2 For example, in & 1988 study, the prevalence of incest was extremely
high in adult patients who experienced the following symptoms: compulsive
sexual behavior; chemical dependency; sadomasochistic sexual fantasy; sex-
ual identity issues; chronic fatigue; and loss of interest in sex. Salter,
Epidemiology of Child Sexual Abuse, in 1 The Sexual Abuse of Children:
Theory and Research 131 (1992).

3 Briere & Runtz, Symptomatology Associated with Childhood Sexual
Victimization in a Nonclinical Sample, 13 Child Abuse & Neglect 281 (1988).

4 Gaunders, et al., Child Sexual Assault as a Risk Factor for Mental
Disorders Among Women: A Community Survey, 7J Interpersonal Violence
189 (1992). :

5 Briere, Child Abuse Trauma (1992).
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may employ coping strategies which suppress the psychological
impact of the experience. Avoiding, forgetting, or denying may be
adaptive as initial survival mechanisms, but become maladaptive
over time. Certain aspects of abuse experiences cannot be addressed
fully until the appropriate developmental stage has been reached.
For example, the impact on sexual or intimate relationships is only
relevant once children reach adolescence.

The nature of the sexual abuse experiences and aftermath also
affect the level of psychological impact. Sexual abuse experiences
involving violence, penetration, longer duration, greater frequency,
and a close relationship to the offender are more damaging.® Chil-
dren who blame themselves have more symptoms.? Negative
characteristics of the family environment and lack of family support
consistently correlate with more severe emotional effects. 8

§ 1:58 — — Post-Traumatic Stress Disorder (PTSD)

Many victims of child sexual abuse and incest experience
Post-Traumatic Stress Disorder (PTSD) as adults. Researchers have
outlined three groups of adult symptoms of PTSD. The first is cogni-
tive disturbances, including intrusive and amnesiac memory
disturbances. The second is high avoidance or depressive symptoms.
The third is high arousal, anxiety, panic, and phobic symptoms. !
These symptoms develop over time and the emotional impact tends
to be more severe in adults than in children.? Often adult incest
survivers experience PTSD-related flashbacks such as sudden,
intrusive sensory experiences (i.e. visual, auditory, olfactory and
tactile sensations) reminiscent of the abuse.® These flashbacks are
commonly triggered by sexual stimuli, abusive behavior by other
adults, disclosure of one’s abusive experiences to others, and reading
and seeing sexual or violent media depictions. 4

_5 See, e.z., Conte & Schuerman, Factors Associated with an Increased
Impact of Sexual Abuse, 11 Child Abuse & Neglect 201 (1987).

7 Morrow, Attributions of Female Adolescent Incest Victims Regarding
Their Molestation, 15 Child Abuse & Negleet 477 (1991). :

8 Everson et al., Maternal Support Following Disclosure of Incest, 59 Am
J Orthopsychiatry 198 (1989).
[Section 1:58]

! Walker, Abused Women and Survivor Therapy 110 (1994).
2 1.

8 Briere, et al, Immediate and Long Term Impacts of Child Sexual Abuse,
4 Sexual Abuse of Children 55, 56 (1094).

414.
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Victims of child sex abuse do not inevitably experience permanent
harm. In one study, many of the women who experienced child
molestation but felt (and tested) well-adjusted as adults had sup-
portive family members or friends who helped them overcome the
trauma.’ However, in her own study, Dr. Herman found that:

All, without exception, felt somehow branded or marked by their
experiences. . . . The most common complaint was a feeling of being
set apart from other people. Many of the women .. . stated that they
knew they could never be “normal,” even though they might appear
so to others. The sense of being an outsider, cut off from ordinary
human intercourse, often reached extreme proportions. . . .8

Many women made an explicit connection between their feelings of
isolation and the incest secret. Although they had been helpless as
children to prevent the incest, they nevertheless felt that they had
committed an unpardonable sin which left them permanently stig-
matized. The feelings of shame did not dissolve easily once the
incestuous “affair” had ended but persisted into adult life. Many
women felt that what set them apart from others was their own
evilness. . . . The incest secret formed the core of their identity.”

In one woman'’s words: “I put a vault around myself. »8

Although isolated, many of the women reported that they had not
learned to establish proper boundaries vis-a-vis their fathers. They
often felt “watched over, invaded, or surrounded” by their fathers,
even as grown women. One woman fantasized that whenever she
was with a man, her father knew what she was doing and could come
at any moment to drag her home.?

For these women, the feeling of isolation was intensified because
of their inability to form trusting relationships. Depression, a nega-
tive self-image, 19 promiscuity, alecohol and drug abuse, and further

5 Herman, Father-Daughter Incest 33 (1971).
& 1d. at 96.

71d. at 97.

814. at 99,

91d. at 121.

10 “Cognitive distortions” refers to an individual's self-perception and
assumptions about others. These perceptions are adversely affected by child
sexual abuse. An incest survivor sées the world as a dangerous place and has
low self-worth. For children raised in nenabusive homes, basic childhood
learning concentrates on creating a positive self-image and a sense of hope
for the child's future. When childhood experiences are negative, as in sexu-
ally abusive situations, the child’s self-perceptions are significantly altered
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victimization by men were often the result of feeling isolated.

§ 1:59 — — Depression and prevalence of mental disorders

Depression is the most common symptom reported by adults
abused as children.? A 1984 Los Angeles study showed that sexual
abuse among women was associated with a higher incidence of
depression and a greater number of depressive episodes over time,
and that sexually abused women were more likely to be hospitalized
for depression. 2 Another Los Angeles study found a greater lifetime
risk of major depression in women who were sexually abused as
children than in those who were not abused. 3

Many studies link child sexual abuse with various mental disor-
ders experienced by women. Victims of rape or molestation during
childhood are at substantially increased risk for developing depres-
sion, various anxiety disorders and sexual disorders.3 Many.of these

mental disorders, such as obsessive-compulsive disorders and agora-
phobia, endure throughout the victim’s lifetime. 5

and replaced by feelings of self-blame, mistrust and low self-esteem. Briere
& Runtz, Symptomatology Asseciated with Childhood Sexual Victimization
in a Nonclinical Sample, 13 Child Abuse & Neglect 56 {1988).

Farther, early interference with a child’s growing self-awareness impedes
the ability to hone coping mechanisms to use in times of crisis. Without a
healthy, grounded sense of self, the victims of sexual abuse lack the ability to
comfort themselves adequately during difficult times, often resulting in
overreaction to stress. Id. at 58,

Low self-esteem encompasses feelings of being isolated and stigmatized.
in a 1984 study, 64 percent of women abused as children reported feelings of
isolation. The figure for those who suffered abuse from family members in
this sample was about 73 percent. Finkelhor et al., Initial and Long-Term
Effects: A Review of the Research, A Sourcebook on Child Sexual Abuse 156
(1982).

. [Section 1:59] .

T Walker, Abused Women and Survivor Therapy 152 (1994).

21d. at 153.

3 Briere, et al., Childhood Sexual Abuse: Long-Term Sequelae and Impli-
cations for Psychological Assessment, 8 J Interpersonal Violence 321 (1993).

% Kendall-Tackett, Williams & Finkelhor, Impact of Sexual Abuse on
Children: A Review and Synthesis of Recent Empirical Studies, 113 Psychol
Bull 167 (1993). Walker, Abused Women and Survivor Therapy 62, 63
(1994),

514,
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§ 1:60 — Lifelong psychological debilitation

Myth 3: Anyone sexually abused as a child is psychologicaily
crippled for life.

Fact: Despite the harm that child sexual abuse can inflict, most
victims grow up to lead normal, productive lives.

1t is essential to keep in mind that every child sexual abuse victim
reacts differently based on the individual circumstances of her life,
family, personality, and the nature and duration of abuse. In some
custody cases, the fact that the mother was abused has been used to
paint her as unstable in efforts to deny her custody, even though she
is functioning perfectly well as an adult and a parent. ‘

§ 1:61 -—Seduction by victims

Myth 4: Child sexual abuge and incest victims are seductresses
who invite and provoke their abusers.

Fact: Children are not responsible for their own victimization.

Despite all the public education about child sexual abuse, many
people still believe that men do not commit abuse and incest because
they want to but because children, especially female children and
teenagers, seduce them. The professional literature painting sexu-
ally abused children as seductive and blameworthy is detailed by Dr.
Anna Salter in Treating Child Sex Offenders and Victims. Salter
points out that some of this victim-blaming results from the fact that
victims of repeated sexual abuse hecome sexualized in their interac-
tions with the abuser and others, leading observers to confuse cause
and effect. Salter writes: :

If [the sexualized] child then generalizes the behavior and
approaches other adults as she has been taught, to exchange sex for
affection, it would seem insupportable to label her as “provocative,”
rather than as injured by her experiences.?

§ 1:62 - Reporting of abuse

Myth 5: A child who was i'eally abused would immediately
report it to someone.

[Section 1:61]
1 Qalter, Treating Child Sex Offenders and Victims, in Chapter 2, The
Case Against the Victim and Nonoffending Family Members (1938).

214. at 34.
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Fact: Like adult victims of rape, v1ct1ms of child sexual
abuse rarely disclose to anyone.!

According to Roland Summit, a prominent clinician and author in
this field:

The average child never asks and never tells. Contrary to the gen-
eral expectation that the vietim would normally seek help, the
majority of the victims in retrospective surveys had never told any-
one during their childhood. Respondents expressed fear that they
would be blamed for what had happened or that a parent would not
be able to protect them from retaliation. Many of those who sought
help reported that parents became hysterical or punishing or pre-
tended that nothing had happened. 2

Often children do not report because they are ferrified into
silence. ? For example, one woman told her therapist that she never
told her parents that a babysitter was molesting her because at age

seven she believed his threat that if she told he would lock her in the
dark basement when he next babysat. The seven-year-old did not
understand that if she told, he would not babysit again. In incest
cases, the child is often silenced with threats such as “telling your
mother will kill her” or “if you tell, Ill go to jail and it will be your
fault.” The child is made to feel guﬂty and to fear abandonment if she
discloses.

[Section 1:62]

1 See supra § 1:13.

2 Qummit, The Child Sexual Abuse Accommodation Syndrome, 7 Child
Abuse & Neglect 177 (1983). Dr. Summit has determined through extensive,
in-depth research into thousands of cases that many sexually abused chil-
dren exhibit five characteristics while coping with their situation. These
characteristics are secrecy, helplessness, accommodation (blaming them-
selves for what has happened), delayed disclosure, and retracting or
recanting their story. This behavior was first thought to appear only in
intrafamilial situations, but now has been seen to exist in extrafamilial
situations as well. Note that Summit uses the word “syndrome” as a term of
art, This syndrome does not appear in the Diagnostic and Statistical Manual
of Mental Disorders (4th ed. 1995) as a diagnosis and is not intended as a
forensic tool to determine whether abuse has occurred. The Diagnostic and
Statistical Manual of Mental Disorders, known as the DSM-1V, is published
by the American Psychiatric Association. It lists the profession’s
agreed-upon categories of mental disorders and their symptoms. There is
substantial controversy over the reliability of some of its categories of
mental disorders and whether they are manifestations of gender bias,

3 Qalter, Treating Child Sex Offenders and Victims 34 (1988).
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Even those children who do report sometimes recant. Courts per-
mit expert witness testimony to explain delayed disclosure and
recantation when these are raised to discredit the child. For exam-
ple, in an Oregon case a fourteen year old girl accused her father of
incest, then recanted. In approving the trial court’s admission of
expert testimony the Oregon Supreme Court stated:

It would be useful to the jury to know that not just this victim but
many child victims are ambivalent about the forcefulness with
which they want to pursue the complaint, and it is not uncommon
for them to deny the act ever happened. Explaining this specifically
bizarre behavior by identifying its emotional antecedents could help
the jury better assess the witness’s credibility. 4

§ 1:63 — Victim’s understanding of effects into adulthood

Myth 6: Anyone abused as a child or teenager would understand
how this experience affected her emotional and psychological devel-
opment into adulthood.

Fact: Many sexual abuse victims do not make the connection
between the abuse and the psychological consequences it later
causes in their lives. .

There are some victims of child sexual abuse and incest for whom
this victimization is the defining experience of their lives and who
always understand its impact on them. This is not, however, true for
everyone.

As earlier noted, many sexually abused children experience a
large number of effects, including depression, guilt, learning difficul-
ties, sexual promiscuity, running away and truancy, self-destructive
behaviors, isolation, and dissociative disorders. For some, these
effects begin at the time of the abuse, but others experience the
delayed “sleeper effect” described earlier. Thus, an abuse gurvivor
who experiences these delayed effects may recall the abuse clearly
yet not realize the cause of these effects. Usually it is not until the
individual enters therapy to deal with her symptoms (such as
depression, inability to trust, and sexual dysfunction) that she
Jearns that the cause of her symptoms is the sexual abuse she exper-
ienced in childhood.?

4 State v. Middleton, 657 P.2d 1215, 1220 {Or. 1983).

[Section 1:63]

1 Note that this discussion relates to adult survivors of child sexual abuse
and incest who have always been fully aware that they were abused. The
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§ 1:64 - Profiles of child sexual abusers

Myth 7: Child sexual abusers are dirty old perverts you can pick
outin a crowd. Incestuous abusers come from lower economic classes
and back woods environments.

Fact: Although it is comforting to demonize sex offenders and
assume they are “sickies” who can be readily identified, this is sim-
ply not the case.

Asg Fred Berlin, co-director of the Biosexual Psychohormonal
Clinic at Johns Hopkins Hospital in Baltimore, Maryland has said;

People often confuse issues of traits of character with issues of
sexual orientation or the type of sexual interest an individual has.
{Yet] [plersons who may be compulsive pedophiles, for instance,
may obey the law in other ways, may be responsible in their work,
may have concern for other persons. . . . Many people assume if you
have a particular sexual orientation, such as the desire for children

sexually,” that you are “bad” in termyof your traits of charac:
ter — that you do not care about others, that you are irresponsible
in your vocation, that you have perhaps a long history of truancy
and delinquency, and so forth. That is not at all necessarily true.?

Sexual offenders are a heterogeneous group, although the over-
whelming majority are male.? They may be of any age, ethnicity, or
socioeconomic  background. In her exhaustive siudy of
father-daughter incest, Dr. Judith Herman found that the fathers
included physicians, college professors, police, military officers, busi-
nessmen, and storekeepers. 3 Most of the families were churchgoing
and financially stable. In the notoricus case of Susan Smith who
drowned her two young sons, her stepfather acknowledged that he

guestion of recovered memories of child sexual abuse, that is, situations in
which the victim represses this information from her conscious mind during
childhood and only recalls it as an adult, usually as the result of therapy, is
intensely controversial and beyond the scope of this chapter.

{Section 1:64]

1 Knopp, Retraining Adult Sex Offenders: Methods and Models 9 (1984).

2 One reason may be that men are socialized to be the dominant partner
and initiator in the sexual context. Finkelhor et al., Abusers: A Review of the
Research, in A Sourcebook on Child Sexual Abuse 95 {19886).

Although less is known about female offenders, there is currently no basis
for assuming that they differ significantly from male offenders except they
are far more likely to have a prior history of sexual victimization and to
offend in conjunction with a male offender. About one-fourth of male offend-
ers report having been sexually abused as children.

% Herman, Father-Daughter Incest (1971).
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had molested her when she was fifteen and had an incestuous rela-
tionship with her until six months before the murders, some eight
years later. The stepfather, Beverly Russell, was a literal pillar of
the community: a stockbroker, chair of the county Republican party,
ranking member of the local Christian Coalition, and a prominent
supporter of conservative presidential candidate Pat Robertson.?

§$1:65 Conclusion

Litigating cases involving violence against women requires a
knowledge of the empirical data and the ability to translate social
science into a language acceptable and meaningful to the courts.
This knowledge and skill are not likely to come with one’s law school
training. Fortunately, as the sources cited throughout this chapter
demonstrate, for those committed to educating themselves and dis-
pelling the myths that plague this area of the law, there is a
substantial, growing and accessible body of empirical research
available.

4 Hill, Susan Smith’s Judgment Day, Wash Post, June 25, 1995, at C5.
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Violence Against Women:
Estimates From the
Redesigned Survey August

1995

EHE Dcparlm;ll of Justice
Office of Jusiice Programe

National Crime Victimization Survey

HAugust Y955, NEJ- 164348

Violence against Women:
Estimates from the Redesigned Survey

By Rone! Bachman, Ph.D,
Bureay of Justice Stalisti L

is interasted In a broad specirem of

Lintfa E. Saltzman, PhD.
Lonters for Disease Control and
Pravention, Sealor Sclontist

Estimating rates of viclence agalnst
women, pariculardy sexual assault
and other incldents which are pompe-
{rated by intmate offenders, continbes
1o be a diificult 1ask, Mary laciors
Iphibit women Trem reporting these
vichimizations both to polise and 1o
intervigwers, including the privale
nature of the event, the parcaived
sugma associated with ona's victiml
2ation, and the belief that no purpase
Wil be served in reporting I,

The recieslyn of the Natlonal Crira
Victimizatlon Survey

Alter an exlansive HG-year redesign
project, the National Crime Victimiza-
tlon Survey (NCVS} has been revised,
A redesigned guestonnaire was in
wide use by Janvary 1892, Cna goal
of the redesign wag 1o protuce moare
accurate reporing of incidonts of rape
and sexua) assault and of any Kind of
crimes commitled by infimates of fam-
#y members,

The new NCVS questionnalre encour
ages reporiing of incldents in several
ways. Questions were 3dded'o lel
respendants know that the interviewer

© Clark Beardman Calaghan 6/97

a0t jus! thosg nvolving

intreased ihe range of indidenit types
that are baing eponted to interviewers,

1> severe viol , O Vi

perpetdted by strangers. New meth-
ods of cuing respondents abow polen-
Uzt experiences with victimizations

Wemen age 12 or olfer annually
sustained almos! & milfion violent
victimizations in 1992 and 1993,
Abouwt 75% of afl lone-oifander vio-
lente agalngt women and 45% of
viglence involving multiple.olienders
was perpelrated by offenders whom
tha victim knew, i 28% of all vio-
lence against women by a fone
offender, the pampetrater wag an
infimale {husband, ox-hushand,
boyliend, or ex-boyfilend).

Women wera about 8 times mole
lixaly than mon 1o experience via-
lence commiited by an intimate,

Womon annually reparted about
500,000 rapes and sexual assaul:

And behy pecifi whas
repiaced ciminal justice terminsiogy
1o make the questions more updar-
standabla.

about equally vutherable to vitlence
by an intimata,

Womon ago 19 to 28 and women
in lamilies with Incomes below
510,000 wera more likely than other
women 1o be viglims of viclence by
an intimate,

Among viclims of vielence commit-
ted by an intimate, the victimization
tste of women separated from thelr
fisbands was aboul 3 fimes higher
than that of givorced wormen and
about 25 times higher than that
of married women. Because the
NCVS rellecis a respondsnl's mari-
tal stalus al the time of the Intarviow,
which is up 1o & months afler tha in-
cident, A iy ibia that 1

1o interviewers, Friends or actuai
ances of the victims commitied over
half of these rapes or sexval as.
saulls, Strangers were responsibie
for about 1in 5.

Women of all races and Hispanic
and non-Hispanic women werg

(VAW

or divore Jollowed the Vilence.

Fernate victims of viotence by an
inlimate wera more olten injured by
he viclence than temales victimized
Ly a stranger.
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A side-by-sida comparison of the new
and otd screoning questions as thay
refate to types of activities and types
of situations and offenders is on
page 8.

‘This repoert presents the first refease
of 199293 estirmates of viclence
against woman resulting from the new
NCVS mathodology. To ilustrate how

satems of victimization dilter by the
sax of the victim, the first section of
the report provides rates of violence
for both women and men.

Later sactions conlain rmore detailad
intormation about the specific types
and contextual chasacteristics of vio-
lence against wamen and the types
of offanders most fikely to victimize
woman. Definitichs of terminatogy

appear in Mathodology onpagas §-7.

Table 1. Averagﬂ annual rate of vialent erime and sumbar ot violent

victimizations,

AvernQD annual cate
pat 1600 parsons
age 12 or aider

Typa ol qrime Femals Mata

Crimes of viclence 437 649
Homicide | 18
Rapa/Sexual assault 4.8 5
Robuey 4.4 8.4
Aggravalad assauh 8.0 189
Slmpio assault 8.7 3.8

y Sex of victim and typa of crime, 1992-93

Avarage annial
rymber of inckiama
Fomale
4,748,500 6,802,100

4,700 17,500
S00.200 48,500
475,800 BHLE00
863,000 1715400

2504700 3.950.400

Mote: Avotige annual rumbers have boan rounded 1o e seares! 100,
idas ate nat d in the JTH

2
on page & lor the gaurco.

suredy, 560 the bax

Table 2. Violent victimization of temales and males
by lone or multiple offendors, by type of crima, 1992-93

Avorage snounl petcent of vicimizations

Fapala victims

Lont Multiplo
Typa of crime offander  oflondors
Crimas ¢f violanco B 16%
RopalSoxuat sssach 90 0
Robbary 56 a
Aggravated assautl 19 2%
Simplo assault birg 13

Note: Excludas nomicda; st the box on page 4.
in which the numbet of offendars was Hot a560
“Yen Of faWar SAMPR CaSD5.

Mol victimg
Lono Mutigsa
cHordar  olfenders

73% 2r%
s .
48 54
63 51
80 20

Exciudos incidents
ed.

Tabie . Multiple-oHender vlolunt victimization of fomales

and males linvolving Known of upknown
by iypa of crime, 1992-93
AVD!aFGQ anoual pieant

ok victims

otfenders,

of muliiple-oftendus wickmizatons
Mafn victims.

Victim knovw  Victim kiaw Victhn know  Wietm know

atloastons  hane o the

Type of Lnma olendas pHendors
Crimns of viclznee A% 55%
Rapa/Soxuat assaut a7 83
Fobbary 20 80

Aggravaled assault 48
Shnple sssaull 57 &3

Mote: Excludos homrigide: 200 the box on page 4.
“Tan ot fewar $amile Gasos.

2 Nationel Crime Vicmization Suvey
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alipastone  naco of i
oHfandar oltenders.

k2 G9%
20 B0
20 71
3 81

VIOLENCE AGAINST WOMEN

Rates of violence for women
atwd men, 1992-93

Women annually reported about
500,000 rapes and saxual assaulls,
almost 540,000 rebberies, and about
3.8 milion assaulls 1o NOVS inler-
viawers (labie 1), {As used in this
repost, women and men refer to par-
sons age 12 of olier} Par capila
rates of reparted rapes and other
soxual assaults agalnst women werg
abput 10 1imes higher than equivalent
ratas against men, The rales of rob-
bary and aggravated assault against
men wera about double those against
woman.

Offenders acted alone in most viglent
viglimizations {lable 2). A greater per-
cemtags of vietimizations against
males than famalas were committad
by multiple offendars. Mullipla offand-
ors compitted 27% of tha viclent
victimizations against men and 16%
of those against woman.

For both sexes, robberias wera more
Jiely thar ather offensas to lnvolve
mutliple offendars: 34% of the robber
ies of women and 54% of the robbar-
ias of men. Among women, thg
lowest percantages of maltiple otfend-
ars aectited for rape or sexual assaull
{10%} and for simple assault (13%}.

A fifih of the simpie assaulls of males
snvelvad mare than one offender.

Vielerd victimizations against men
involving multiple offenders were
predominately committed by strangers
(tabia 3). There was no signilicant
difference batween |he extent 10 which
multiple-offender victimizations
agninst women involvad known and
unknown offendars. When considesad
by offense and the sex of the viclim,
simple assaults against women by
mullipla offanders involvad a higher
percentage of known offandars {$7%)
than sirangers (43%). in contrast,
simpla assaults against men involving
muttiple offenders were more likely 10
e perpetrated by strangers (61% ver
sus 39% known).
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Victim-offender reiat:nnshkp
for lone-offender vict)

ized by known offerders than by

Among victims of offenders acting
afone, men wete just as ikely lo be
victimized by a stranger as by some-
one they knew {table 4). By contrast,
women were more fikely to be victim-

s. About three-guarters of all
lone-offender violence against wemen
was perpelrated by an offender whom
the vielim knew, In 28% of ail vio-
lence against women by a iong of-
fender, the perpelrater was a
nusband, ex-husband. boyfriend,

Takle 4. Vistim-otfender relationahip and sax of victin, by typs of violent
victim; tted by lone eHenders, 193293

Avorage mnunﬁ potcant of vietlmizations

Repa’Sox- Aggravated Simple
Victim-otiender relationship Total yad nssauﬂ Rebbary  asseuft eeguult
Fermpip victims

Infitnato 8% 8% 2B8% 28% 2%
Sponse 9 B 5 Hn
Ex-spouse 4 5 b 5 &
Soylgitliand (of ax-) 18 % W8 EH3 15

Other selative: o ) 5 7 "

Acgualnance/dond 40 53 19 35 L3

Sirangnr xn 18 48 a 19

Knie vitling

Inkimate 4% " % 5% 8%
Spousy 1 - N 1 1
Ex-spouts ¥ * M N 1
Boy/ghritriant (or ex} 4 4 3 1

Other afativo 3 v 2 4 3
Atguiintenoofidend 44 54 26 40 48
Straagor. A9 46 BY- 51

45.
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or ex-boylriend — an intimate. Com-
pared to men, woman were abowt §
{imes more likely to exparience vio-
lerce commitied by an inlimate.

Viclence al the hands of an infimate
involvad about § it 1,000 women
annually (table 5} This rate ranslates
inte aboui 1 million wornen who be-
came (he victims of such violence
every year.

Men were about twice as fikely as
women 10 experience acls of viclence
by strangers, Men were vicims of
almosl 2 million acts of siranger-
perpeirated violence anpually, whitg
women experenced aboul BOD,000,

Nene: Exthudes homitide, Intimate inciudas spouse of ex-spouse, boyliand or ginfisnd,
ena exbayhiond of ox-ginliond. Dotal may hot add to lalat bechuss of 1ounding.

“Teh o fgwor sample cases,

Tobe 5. Average annusl rate of viotent victimization, by sex of victim,
victim-atfender re|a|lnnshlp, and typo of eHme committed

by ione offenders, 1992+

Avorage anmiel oty pet 1 DGOpnrsons age 12 of older
Othor

Acouaintancel
Tepa o1 crimo intimate ratativa rinnd SBhnnger
Fomale victime
Cimps of violenca #3 22 2.9 T4
RapelSoxas) nssatt 1 o a1 2.0 7
Rabbory B 5 12
Angeavatod assault ‘.S A 20 6
Simplo assatt 81 r2 BE
Annhual averaph mimber
of vinlend crimos 1.008.000 304,500 1,462,500 802,300
#ola victima
Crimes of viokente 14 2 17,2 150
Rapn}Sexunl essauk . N 2 z
B3 A El 24
Apgmvmed as$HUH 5 4 a8 48
Simple assaul B 7 124 ne
Annual aversgo number
ol vislent cimos 143,400 122,000 1,754,000 1,932,100

Note: Exciudes homidid, Intimale IRudos SpOVED GF BX swuue bow!ond of gitthond,
and ox-boyltiond of ox-ghtidend. Avorage annial nombors have

rounded to $a nearest 100,
“Ton of towor sbimpht cases,

il

against Wom

© Clark Boardman Callaghan 6/947 {VAW)
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Table 6, Average annuai rate of violenl vicﬂmimti?n? of woman
istics and vict d

by a june oftendar, by victim
relationship, 1992-93

Avarago annusl rate of violent vicimizations
pat 1,000 femates age 12 or aider

Victim

charactanistic Towl Intimato
Crimas of violanae 361 &3
Race
Whito 352 at
Black 846 130.8
Cined 8 6.5
Ethnlcily
Hispanlc 33.5 7.3
Hon-Hisganic 363 8.4
Age
12-18 FLx 9.6
1925 7 2t3
3045 35 HhE
4G4 125 a2
65 or cidat 48 12
Education
Some high schoat 0f 053 417 9.9
High schoo! greduato 2749 a2
Sumae colioge or mora 35.% a7
Annual family income
59,998 or tess 571 189
$10,000-514,939 458 123
£15,000-519.458 422 16.9
$20,000-529,995 8.0 .5
£30.000-§49,999 308 S
$50,000 of mora 258 45
Marital status
Matdpd 27
Widowad 1.9
Divarcod 23.1
Saparaled B2
Novar prarog 120
Loeation of reskdonce
an 5.4 0.7
Suburban 336 2.2
Fura! %5 1.2

Crner Acquainl-
rolalve antediend  Siranger

24 128 T4
28 125 7.
3s 17.2 a5
4.5 84 57
a2 00 o0
28 327 7.2
8.1 8. 118
4.7 18.2 138
24 124 T4
t.2 41 3.7
%3 51 2
4.7 20,5 75
2.2 L2 4.9
21 e %6
6.1 185 78
40 141 91
a3 1.3 70
ay 148 9
18 1ns 8.4
1.8 a3 6.3
1.5 57 49
0.6 3.6 25
4.2 19.5 102

0o 5.9 74
4.8 P 2.9
an 5.8 08
7 118 T3
2.7 122 3.7

Note: Fintes of violanca for Wik 13b1p inciuce 1apes. Sexuat ussaults, roliberles,
aggeavatod and zimple zasaulls from tha NOVS. RAztos sxclude homicito vickmizations.
Retationship-specibe ratas do not add lo the lotal bacause Sonme victims did mot igontity

fheir retaticnship 10 the offandor.

Homicide of men antd women

Because the NGVS is a survey of
individuals about thgir vigtimization
experiences, it does nol gather data
on homicides, The Unitorm Crime
Raports (UCRY), collecled by the Fed-
eral Bureau of Mwestigation, providas
the number ¢f homicides kaown la
police,

The 1992 UGS reported the victim-
otfender relationship for 61% of the
homicide incidents. The reported
patterns of intimale perpetration

for man and women wera similar to
those for olher types of viclimizations
collected by the NCVS.

a4 National Crime Vichimization Survey
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Famaie viclims of homicide
ware signilicantly more ikely
1o be: killed by a husband,
ex-husbang, or boyfriend
than male victims were to

ne kifled by thelr wife, ex-
wile, or girifrlend. In 1982
approximalely 28% of female
vietims of homicide (1,414
women) were known 1o have
bean kilied by their husband,
ex-husband, or boylriend.

in contrast, just over 3% of
male homicida victims (837
rnan) wara known (o hava
neen killed by their wile,
ax-wile, or girtidend.

VIOLENCE AGAINST WOMEN

3} graphic and 1)
characteristits of violence
against women

Viclence against womnsn parpatrated
by intimates was consistent acrogs
racial and ethnic boundasies. No sta-
tistically significant differances existed
betwean these groups. Black and
white women and Hispanic ang non-
Hispanic women sustained about the
same ameunt of viclence by intimate
pariners [table 6),

Compared 1o all other age groups,
waman age 19 to 29 reportied more
violence by intimates. Women age
12 to 18 were more likely than women
oider than 18 o report viclence
against them by friends or acquaint-
fances. In general, women age 65

or cider were tha least kkely 10 experi-
ence an act of viclence.

Worngn with an annual family incoma
under $16,000 were more likely 1o re-
port having axperienced viclense by
an intimate than thosa with an income
of $10,000 or more.

Among victims of violence committed
by an Intimate, the viclimization rate
of women sepatated from their hus-
bands was about 3 times higher than
thal of divarced women and aboul 25
times higher than that of masmiad
wormen, Becausa the NCVS refiects
a respondent's marital status at the
fima of the Interviow, it Is not possible
o determine whether a woman was
separated or divorced at the tima of

Porent of alt
hemices in 1992
Fomats  Mala
Homitide victms  victims
Viatim-oitender relationship
Spausalex-1pouse 18.0% 2.2%
Hoylgutitond 163 14
Other rofitive 102 5.5
Acgqualniance/dong Re.0 s
Suanger ae 150
Halatiohship not idsntiflad 30.9 4.3
Numtrer of Inzidonts
Falationship identitied d.454 10351
Astalionshig nol ldontified 1.547 7azd
Total numbor of incidonis 5,061 17,635

Nore: Bpcause in 4 1% of maty homicides a0d 31%
of famala e tho victim-clfand h
wat ot ldemitlad, fesdars aro utged to Use cavlion
in intorprating hisn asimates.

Souree; B, tnileem Grime Reporls, 1992

o
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e viplence or whether separation or
divorce foliowed the vinlence,

In general, there was litle variation

in the extent ta which women kving

in urban, suburban, ard rural locations
experienced viclence by intimates.
Howaver, urban women were more
iikely than either suburban or rural
women 1o expetignce violence by
strangers.

Weapons and violence
ayalnst women

About a 1ifth of alt fone-oifender
viclence against women involved

Women's infury and reporting
o police

Compared 1o viclence withou! Injury, a
higher percentage of vivlence against
women involving injury was reponed
to police, Victimizations that resulted
in injfury were equaily likely 1o be re-
poned 1o police regardiess of the rela-
tionship betwaen the viclim and
oftender.
Porcent of violent
vicimizations
BRAINE! women
*oponed to policn

Al lone-cifender
violent srimes

App. 1A

Rapes and other sexual assaults
agatnst women

The redesigned NCVS now obtains
information on a broad scope of sex-
uat assauhs, ranging in severity from
a completed rape to a vetbal threat of
sexual assaull, Sexual assauits other
than rape were not measured in the
earlier vicimization survey,

A ¢ompleted rape is & 1epori of a re-
spendent physicatly forced or psycho-
iogicatly coerced fo engage in sexual
intercourse, Intercourse is an act of
vaginal, apal, or oral penatration by
the oftender(s}, ncluding penetration
by a lorelgn object, {For more infor-
mation on NCVS methodology as il
relates to rape and sexual assaull,
see Methodology on pages 6-7. Alst
seg the tortheoming Criming! Victimi-
2aliort in the Unitad Stales, 15293,
NCJ-181657, Appendix.)

Victimizations not involving completed
or attempled sexual intercourse bt
having some form of sexual behavior
d o Z Wi jzed

Injured 54%
a weapon. Compared to known of- ;?;;Z.,;u,w 39
fenters, viclent oitenders who were Vickime-otonder
strangers to the female vietim were relafionship
mare likely to carry or use a weapon, Infmate
$njured B5%
Peroont of vietent Notinjutid 45
vigtimizationg .
ar Hplativ
ngalngt wonipn o;’:‘w,,_,d 52
nwohvlng weapons. ot Infuredt w0
All loneoender Acquaintencationd
viotent crimes % Topured 30
Victim-otendar Nodinjyrad 33
relationship Stranger
insimat Yo Tt | &
Giner relafive 7 Nt injuroet 42
Acgualniance/friond 16
Siranger 30

injufed femate victims of crime

Wormnen ware more Bkaly 10 be injurad
in viotent incldents commitied by inth
males than in incidents committed by
strangers. Howaver, thera was no
signiticant difference acress relation-
ship categories in the extent to which
injured viclims reguired medicat care.
This lack of diffarence may reflect less
severa injuries for Intimata victims or
may reffect factors which keep some
women from seeking medicat care,

Fomale vicims

Fewcant of
infured who
1ecuined
Bustele  medicai
inginjury  cao
All fona-oMendor
viclanterimes 3% A%
Victimolender
roiationstip
intimate 52% 41%
Ciher relative bt 35
Acgualntancesisnd 26 )
Slrangbr 20 kg

T

Table 7, Number and rate of rapes and sexual assauits
of female viclims age 12 or okder, by 1ype of assault, 165293

Averagt
anrual
nurmber of
Typa of vicimization incigants
Rape/Sexusl assault 500,200
Compinted rape 172,450
Attompled apn 158,200
Sexual assaull with sedous injury 23800
Sexua! ausault with minos Influry 2.7
Soxuat asanuh withot Infury 75800
Vaerbat theaat of sapn 29200
Veibat thraal of saxuat azsaull 37,300

Parcantul  Average aniue!
[ rate per 1,000
sexual females age 12
Rresoults of elder
0% a8
] 1.8
28 13
-3 0.2
4 0.2
35 0.7
8 0.3
7 03

Notel Delalind mumbers ang porcantags disribution may not add 1o o1t
becavso of rounding. Average snaunt numbers have boen roundod 1o thy
neare! Y00, This tabte doos notinchude sexval contac! without ferca.

Table B, Victim-offerdst relationshlp in rapes and sexual sssaults
of female victims age 12 or older, by type of assaull, 199253

Patcgnt of iong-olandor vicimizations bgakns! ternates

Cthar  Acquelnt-

Fype ot victimization Towl  Intimate ralliva  ancefdend  Strenger
RepasSexust dyshel 100% 2E% e 53% 18%
Complates mpy 100 39 . 0 a
Atempted eper 100 24 - 43 23
Sexual exsayl with injury 190 2 N a2 28
Sexual assault wiihou! injury 100 13 * % N
Verbal throat of rape o saxual assook 100 . M 3 42

Hofe: This table doas notinclude sexuat contacl withou! forme, Percentayt thitnbutions
may not tolal Y00% batause some viclits <id ol identify tha stianders setationship to
them and because of ieunding.
*Ten of lawer spmpie chses.
Vivlerice sgsinst Womer: Esti from the Red: o Survey 5
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cluded assaults and threats, and they
pancratly invalved sexual contact,
such as the offender’s gratibing of
{ondling of the victim,

Sexuat assaults atss included indh-
dents in which the ofiender’s molive
was not cisar. if viclims reperted that
thay had baen sexually attacked bt
could not of would not say that it was
a rape or an attempted rapa, the ingi
dant was ciassified as a saxual as-
sault, {For more information abowt
scrpening questions, sea Malfiodolagy
and the comparisons on paga 8.)

Each year an estimated 500,000
women were the victims of soma lorm
of rape of sexual assault (tabie 7).
Thirty-four percent of these victimiza-
tions were completed rapes, and an
addilichal 28% were atterpiad rapas.

Women werg mora likely to report
being raped or sexvally assauled by
friends or other acquaintances than
by intimates, refatives, of strangers
{tabla 8). Frieads and aoquaintances
comaitied about half of ali rapes and
sexuat assavlls, Intimates commitied
an additional 26%. Altogsthor, offend-
ers known to the victim accounted for
shout thres-quarters of all fapes and
sexual assauits against women,
Strangers commifted 18% of such
assaults,

Methodology

Except lar homicide data provided by
the Unilorm Crime Raports, the tables
in this zeport include data from the re-
designed Nationa! Crimre Victimization
Survey (NCVS} for 1892 and 1993,
The NCVS obtains infermation abaut
crimes, including Incidents not re-
posted 1o police, fram a continyous,
nationally reprasentative sample of
househaolds in the United States.
Approximataly 50,000 households and
180,000 individuals aga 12 or older
are interviewad for the survay annu-
ally. Relerancas i this rapont o
“women* of "lemates” inglude adeles-
cents, but not children under age 12,
For mare information about the NCVS
sample, see Criminal Victimization in
tha United Statas, 1993, NC.I-151857,
forthcaming, published in an annual
saries by the Bureau of Justice
Siatisties.

6 National Crime Vicimization Survey
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This report includes data on setes
vigtimizatlons, A series crime incident
is definad by the NCVS as a crime in
which a respendent exparianced at
feast six similar victimization incidents
during the given reference period {pre:
vious & months) but could not report
the date and details of each clearly
enough to report them separately.
These Incidents are recozded as one
serias incident and included in all
tables. The characterisiics of the inck
dant are based on those represanled
in the tasl incident in the serles.

The redesigned streening tasirument

A goat of the NCVS redesign was 1o
produce mora acourate reparting of
incidems of raps and saxual assault
and other crimas committed by inti-
mates and family members. The new
NGVS mathodology encourages fe-
spondents to report incidents of fhis
nature k a number of ways, Ques-
tions were addad 10 fet respandents
kaow that the Interviewer is interestad
in 2 broad specirum of incidants, not
Just these involving weapens, severe
violenca, or violence perpetrated by
strangers. |n addition to the new
questions, new methods of cuing re-
spordants about potential experiences
with victimizations have alse baen
added, For example, instead of the
yesino question-and-answer format
of the pravious screener, the new
sgreenar provigas an extanded list

of cues regarding ofime viclimizations
and situations in which victimizations
might have occured. (See page 8.)
Another general change in the new
screener has been the repiacement
of griminal justice terms with more
behavior-specific language.

The redesign’s enhanced ability
to measurs sexval assaulls and
intimate-pempalrated violence

To more accurately capture sexval
assaulls and intimate-parpetrated
violance, two frames of relerance
have bean added or mora explicitly
defined i the NCVS scrogner. The
first relates to crimes being commitied
by someone the respondent knows,
and e second ralales to possible
Tocations of 2 crima of activities the
respondant may have been invelved
in.

VIOLENCE AGAINST WOMEN

In addition, explicil cuing % rape and
other saxual assaull is includad in the
rew screaning instrument,

Lafinitions of relationships

Intimales: Inciudes spouses or ex-
spouses, boylrands and girfriends,
o7 ex-hoyfrends and ex-gidliends.

Cither relatives: Parents or step-
paronts, children or stepchildren,
brothars or sisters, or some other
relative,

Acquaimancas/iignds: Fiends or
former friends, reommates or board-
/rs, schoalmates, naighbors, some-
cna at work, or same othey known
nonretative.

Strangers: Anyone not Known previ-
ously by tha victim.

Definitions of vivlont cimes

Aape: Carmat Knowledge through the
use of torce or threat of force, includ.
ing attempls; attemgted rapa may
consist of verbal threats of rape, Rin.
cludos male as well as fernale victims.

The definiion from the NCVS intar-
viewers manual is as lollows: "Rape
is forced sexual ntercourse and in-
ciudes both psychological coarcion as
wail as physical force. Forced saxual
intercourse means vaginal, anal, or
oral panetzation by the oftendar(s).
This category also includes incidants
where the penetration is frem a foreign
abtject such as a bottie.”

Respondents are asked a sarieg of
questions about ahacks, rapes, at-
templed rapes, sexual attacks, and
féread or coerced unwanted sex,
These questions are asked directly
and arg accompanied by cues about
the offender (casuat acquaintanca,
co-woarker, neighbor, fiend, relative,
and 8o on). I tha respondent replies
in the affirmative to any of these ques-
tions o cues, an Incident Report is
fied out 1o gather dotalls. in gather-
ing these details, interviewers ara In-
structad to ask "00 you mean forsed
or coerced sexual intercourse?” to de-
terming whether the Incidant should
He ra-corded as a rape. If the respon-
dent requesis claritication ol th&terms
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“rape” or "sexual intercowse,” inter-
viawers may read the above delinition
trom the interviewer's manual.

Asssull: An unlawlul physicat attack,
whather aggravated or simple, on a
person, I inchides attempled assaults
with or withou! a weapon, but ax-
cludes rape, attempled rape, and at-
tacks involving the#t or attempted thelt
{classified as robbery). Severity of
assaults are classified into two major
subcalegories:

. Simple assault: An attack without
B Wenpoh resulting either in minor
injury (that is, bruises, black eyes,
cuts, scretches, or swelling} or in yn-
determined injury requiring fess than
2 days of hospitatization, K also in-
cludes allemnpted assault without a
weapon and verbal threats of assaull,

2. Aggravated assauvil: An attack

or atiemplad attack with a weapon
regardiess of whether an infury occur-
red as well as an attack without a
weapon when sefious inju

SerlousTinjuryinclides
ioss of leeth, internal injuries, loss of
consciousness, and any njury requir-
ing 2 or more days of hospitatization.

Sexuval assavit; A wide range of vic.
timizations, separate from rape or at-
tempted rape. These crimes include
attacks or altempted attacks generally
nvolving (urwanted) sexual contact
between victim and offander. Sexual
assaulls may or may not involve lorce
and inclisce such things as grabbing
or fongling, Sexual assauit also in-
cludes verbal threats.

Robbery: Completed or attempted
fhelt. directly from a person, of prop-
erty or cash by torce of threat of force,
with o7 without a weapon.

Delinitions of locations

To detine the iocatlen categories, this
report uiilizes the OHice of Managa-
ment and Budget's concept of Metro-
politan Slatistical Areas (MSA's) and
classilies unils of analysis inte three
segments based on thoir refaticnship
to an MSA: central clty, outside cen-
tral clty, and nonmetropolitar area-—
fabeled in this report as urban, subur-
ban, and surai. A more detailed
gascription of these areas follows:

Urban; The largest city, of grouplng
of gilies, In an MSA, in is repon, city
afeas are categorized as those por-
tions of melropotitan areas located in
"central cities.”

Suburban: A county or group of coun-
ties containing a central ¢ity, plus any
conliguous counties that are finked
sociatly and economically to the cen-
tral clty. In this report, suburhan areas
arg calegorized as those portlons of
Metropolilan Statistical Areas stuatod
“oulsite central vities.” .

Rural; A gounty or group of counties
not localed insige a Metropolilan Sta~

' fisticat Area. This calegory includes

a varigty of localities, including smaller
cities with populations 285 than
50,000; however, #t Is primarity com-
prised of sparsely populated areas.

Pefirition of weapnons

tems such as guns {pistols, revolvers,
fifles, and sholguns) and knives are
always considered weapens, Other

they are used as weapons of when
respondents fel! threatened by them,

Calouwlation of NCVS rates

The rates in this report were annual
average rates lor 1992-83, The nu-
merator of a given rate was the sum
of the estimaled victimizations that
oceured botk years for aach respec-
tive demographic group; the denomi-
ratos was the sum ol the annual
poputation lofals lor these seme years
and demographic groups,

Applicaion of standard errors

The results presented in this report
were lested o determing whether the
observed diference between groups
was stallsticalty signiticant. Most
comparisens mentioned in the report
passed a hypothesis test at the .05
level of statistical significance (or the
G5-percent confidence level}, meaning
that the estimated difference between
compaTisons was greater than twice
the standard error of that difference.
However, some comparisons were
significant al the 0-percent conli-
dence lavel enly. These comparisons

abjects are-considered-weapons-wheri-

App. 1A

wara qualilied by phrases such as
“somewhat” of “some evidence ol a
difference.” Comparisons that falied
e Q0-percent hypothesis test were
not considered statisticaty significant,

Altheugh the data in This repont were
collected gver & 2-vear perod, some
estimates wore based on a relatively
small number of sample cases, par-
Houlary for centain demographic
groups, The data tables nole when
estimates were based on 10 or fewer
unweighted sample cases, Bacause
slandard errors cannol be accurately
computed for such estimates, it s
inadvisable o compare them o olber
eslimates. Furthermore, caution
should be used when comparing
estimates not discussed in the text
because since seemingly large differ-
ences may rot be statisticatly signiti-
cant at the 95-percent or even the
80-percent contidenco lavel,

Tha Buresu of Justice Statistics

-—is-the-statistical-agency-of the

118, Bepariment of Justice.
Jan M. Chaiker, Ph.0., is the
director,

85 Speclal Reponts address o
specilic topic in dapth from one
of fhore datasets that cover rany
toplcs,

Ronat Bachman, Ph.D., BJS, ang
Linda E. Sallzman, Ph.D., Family
and intimate Violence Prevention
Team, Rivision of Violence Preven-
tion, National Canter for injury
Prevention and Control, Canters
for Disease Conlrol and Prevertion,
wrote this repon, Tom Mester and
Tina Dorsey edited the repon,
Marilyn Marbrock, assisted by
Jayne Robinson and Yvonne
Boslon, administered production,

August 1885, NCJ-164348
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App. 1A : VIOLENCE AGAINST WOMER

Appendhx Comparison of how and oid screaner guaestions

Screentr questions for vielont crimes
New (hepinning January 1990) Old (1972-92%)
1, Did uayone teke poxoashing dirceily from you
tw using farce, such = By w stickep, mugglag,
of theaut?
Did anyane TRY fez0b you by uiing force
1t thrzatening 10 hunn you?
i anynd. Beat Yo b, sitack you, of hit you
with mimething, such o5 rock of botde?
Wer yin fnifid, shat ut, of utiacked whth zimn
other wespan by shyone at a3¥?
af , 1id unyeac THREATEN t beat yoo up ur
g Any atlack of thezt of wse of fotce by anyons o 307 FHREATEN you with a knife, gun, ar some other
Pleass mention it even I you were s corain i w weupan, NOT incloding telephune threau?
U &ML &, Did snyone TRY 1o attack you in some other way?

Hay unpone ultscked ar heatened you i any of theic wige—
2. With uny weapon, for instunce, 4 fun ur Enifew

b With unythieg like 3 boschils hat frying pan, scissus.

2 ghigken

. By someiblng thrown, such usy rock o btk -

W, Iochedc uey prabhing, punching. af whoking.,
=
I

Pl

. Any rape, sletgied ripc o oibet sype of seaval Jusuufe
. Any lage to (e theale—

s

-

1

Incidots ivalving forced or unwanted sexual ac1s are
often difHoult to talk sbont. Have you been fazued o2
cocrecd I engage in brwanted soxwd uctivity by

4 Sameons you didn't knew before

b. A crouut stquainnce GR

&. Semennc yuis know will,

*Deting 1992 hallof tha susnpled houscholds responded
1o the wlif quustisniuing, and b o the redesigosd survey.

Screener questions for all fypes of criomes

New o

. Was anything stolen frum you whilc you were away
froms e, fur Instance, 3t waork, inu thaatar er
puitaurant, of wile irevding.

1, Weza you sttcked of thrgatened OR Jid yuut huve
samething stolen fram you-—
A1 honse inchuding the paech o puni— 1
h. Al a2 pear 3 fends celutive’s, o1 neighbli’s hune— Did pout €211 the grotice o ripon samething that
e, Al ek o7 schook— happhnid 10 YOU that you thught wis werime?
o, Lo place Aveh a1 3 s1orage whed ar Faundry heims, . Did uayihing happen 1o YOU hat you thanght
B ’;‘m:llﬂ m";;"':‘;"iﬂl'c-:m o alepult e £cime, but il NOT repon 1 the potice?
Om e girert of I 3 parking k- .
& Avsuch places 532 parsy, iheater, Syin. pienke st The table bekow compares results from this report, based
Wowlisng Tanas, of white fishing or hunting. on the redesigned NCVS methodology, with resulls from an
or eatlier report, using data from the old questionnaire {Violence
agaipst Women, NC.-145325, Januacy 1954).

The new survey insirment capturas mora Incidents of violence

™

-

A

B

Dl anyont ATTEMITE 1o atkak uf anempl 10 staat
anything helenging 1o yau from any of these places?

2, People often don't think of incidents comeitted by
someonc they knaw, THd yuu have samething snler
From yot OR weze you attacked or thieatened by

across aifl categories than

did the oid questionnaire, The extent

ol incraase, however, dogs vary accol

rding 10 the sex of the vic-

3. Snmopite 3t weask of Schudk- tim and the ViFﬂm'
b, A neighbos o frinndes A\:era 2 :'nn:m! otfander relationship.
&, A relative g family membor— fata of vigles Tha rales presented in
- ., vighmizations pef N
d. Asy other person youve meLay koawnt Y600 paracns . this tabla are based on
3. D you cull the police 1a reporl somathing hal Famate Mama  different time pesdods;
happened to YOU which you thovght was 3 crime? O survay methadology, however, analysls of
4, Did unyining happen Lo you which you thoughl 1987-81 data for overlapping
was b erions, Dot gkl NOT 1epon to the patice? Intimatiy 5.4 5 $
et s B Othot reluthve 1t b pariods confirms ":'Bse
Acquaintancediend 78 pa  pattems. (See Criminal
Syanger 54 22 Victimizatlon i the
New HEVS methodalogy, United Stales, 1993,
Riésal o5 14 [VGJ151657, Anpendi,
ot raiativa 35 12 lonthcoming, by the
Acquatmaneefiond 129 172 Hureau of Justice
Steangor 74 9.0 Statisties.}
Appendix tabie

B Nationaf Came Victimization Sureey
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